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PROCEEDIL NGS
(8:30 a.m)

MR. NICHOLS: Good norning, my name is Marvin
Ni chols and | amthe Adm nistrator for Coal Mne Safety and
Health, and | will be the noderator for today's public
heari ngs. On behal f of Davitt MAteer, the Assistant
Secretary for Mne Safety and Health, and Dr. Linda
Rosenst ock, Director of the National Institute for
Qccupational Safety and Health, | want to welconme all of you
here today.

This nmorning, during the first of the two public
heari ngs we are hol ding here today, we want to address the
MSHA and NI OSH joi nt single sanple proposed rule, which was
published in the Federal Register on July the 7th, along
with MSHA's Plan Verification rule. After lunch, we intend
to convene the second hearing, which will focus on the plan
verification rule. However, if you have coments this
norni ng which are relevant to the plan verification
proposal, we will include themin that record as well.

Because we wi |l be discussing the MSHA/ Nl OSH
joint proposed rule this nmorning, representatives from N OSH
will serve on our panel. Let ne introduce the panel | have
up here with ne. To ny left is Ron Schell, Chief of our
Coal Mne Safety and Health Division of Health; on my right

is Larry Reynolds fromthe Ofice of the Solicitor.
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And behi nd us, we have our technical experts
fromN OSH, Paul Hewett and Eil een Kuenpel; and from MSHA,
Carol Jones, the Director of Standards, Regul ations and
Vari ances; CGeorge N ew adonski, Mne Safety and Health
Speci alist, Coal Mne Safety and Heal th; Thomas Tonb, Chief,
Dust Division, Pittsburgh Safety and Heal th Technol ogy
Center; Jon Kogut, Mathematical Statistician, Ofice of
Program Pol i cy and Eval uati on; Rebecca Roper, Senior Health
Scientist, and Ron Ford, Econom st, fromthe Ofice of
St andards, Regul ations, and Variances. And Rodney Brown
fromMSHA's O fice of Information and Public Affairs is also
present at this hearing, and Rodney will provide press kits
for the nmedia in attendance and will be avail able to answer
any press questions. Rodney is back at the table.

The formal rules of evidence do not apply, and
the hearing is conducted in an informal manner. Those of
you who have notified MSHA in advance will be allowed to
make your presentations first. Follow ng these
presentations, others who request an opportunity to speak
will be allowed up to 20 minutes to do so, and if necessary,
we can extend that tinme to give all interested parties an
opportunity to present testinony. | would ask that all the
guestions regarding these rules be made on the public record
and that you refrain from asking the panel nmenbers questions

when we are not in session, because we want all the
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di scussion on the rule in the session on the record.

A verbatimtranscript of this hearing is being
taken and it will be nade avail able as part of the officia
record. Please submt any overheads, slides, tapes, and
copi es of your presentations to ne so that these itens may
be made part of the record. The hearing transcript, along
with all of the comments that MSHA has received to date on
the proposed rule, will be available for review. If you w sh
a personal copy of the hearing transcript, you should nake
your own arrangenments with the Court Reporter.

W will also accept additional witten coments
and ot her appropriate data on the proposed rules from any
interested party, including those who have not presented
oral statenents today. These witten conments may be
submtted to me during the course of this hearing or sent to
the address listed in the hearing notice. All witten
comrents and data submtted to MSHA will be included in the
official record. If you wish to present any witten
statenents or information for the record today, please
clearly identify them \Wen you give themto ne, | wll
identify themby title as being submtted for the record. An
attendance sheet will also be circulating in the roomtoday
so that you may regi ster your presence.

To allow for the subm ssion of posthearing

comrents and data, the record will remain open unti
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Sept enber 8, 2000. As you know, we have schedul ed two
addi tional public hearings to specifically address the
single, full-shift sanple proposal. They will be in
Prestonsburg, Kentucky, on August the 10th from 8:30 a. m
till 12:00 noon and in Salt Lake City, Utah, on August the
16th from8:30 until noon. The hearings for the plan
verification proposal will follow in the afternoon on the
same days and at the sane | ocations.

Bef ore we begin, let nme give you sone background
on the proposal we are addressing this norning. This is a
joint proposal. Init, the Secretary of Labor and the
Secretary of Health and Human Servi ces announce their
proposed finding in accordance with the Federal M ne Safety
and Health Act of 1977 that the average concentration of
respirable dust to which each mner in the active workings
of a coal mne is exposed can be accurately neasured over a
single shift.

In this proposal, the Secretaries are proposing
to rescind a 1972 finding on the accuracy of such
singl e-shift sanpling. The joint proposal also addresses the

final decision and order in the National M ning Associ ation

v. Secretary of Labor, issued by the United States Court of

Appeal s for the 11th Crcuit on Septenber the 4th, 1998.
That case vacated a 1998 joint finding and MSHA s proposed

policy concerning the use of single, full-shift respirable
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dust neasurenents to determ ne nonconpliance when the
appl i cabl e respirabl e dust standard was exceeded.

As | said before, we're here this norning while
the representatives of NIOSH are able to join us to hear
your conments about the single sanple proposal. Also, as |
said earlier, if there are corments which are relevant to
the plan verification proposal we have schedul ed for
di scussion this afternoon, we will include themin the rule-
rul e-maki ng for both proposals.

As nmost of you know, the single sanple issue has
been through a | ong public process, which is outlined in the
preanbl e of the proposal. That process ended with a
Septenber 4, 1998 ruling by the United States Court of
Appeal s for the 11th Circuit. The Court of Appeal s vacated
the 1998 joint finding, concluding that "the record contains
no finding of economc feasibility,"” and that MSHA "fail ed
to conply with Section 811(a)(6) of the Mne Act.

Therefore, in response to the Court's ruling, the
Secretaries are proposing to add a new rmandatory health
standard to 30 CFR Part 72. The 1972 joint notice of
finding woul d be rescinded and a new finding woul d be nade
that a single, full-shift nmeasurement will accurately
represent atnospheric conditions to which a mner is exposed
during such shift. This finding is the basis for the new

proposed mandat ory heal th st andard.
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Let me now give you a brief description of the
1972 notice of finding that MSHA and NI OSH are proposing to
rescind. In 1972, a notice of finding under Section 202(f)
of the Federal Coal Mne Safety and Health Act of 1969 was
publ i shed by the Secretaries of Interior and Health,
Education, and Welfare. In that finding, the Secretaries
concluded that a single shift neasurenment will not
accurately represent the atnospheric conditions to which the
m ner is continuously exposed. MSHA and NI OSH have concl uded
that the statistical analysis and the finding itself were
not germane to the congressional intent as stated in Section
202(f) of the 1969 Coal Act and its successor, the Federal
M ne Safety and Health Act of 1977.

On exam nation, it can be seen that the
concl usion reached in the notice is not consistent with the
title of the notice. Specifically, the title of the proposed
and final notices published in 1971 and 1972 refer to the
accuracy of single shift nmeasurenents taken "during such
shift."

The concl usion reached in the final notice
issued in 1972 refers to the accuracy of such neasurenents
to which the mner "is continuously exposed."” Section
202(f) specifies a finding focused on the atnospheric
condi tions of such shift, not the atnospheric conditions

during which the mner is continuously exposed. The anal ysis
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did not address the accuracy of a single, full-shift
measurenment in representing atnospheric conditions during
the shift on which it was taken. For this and other reasons,
such as advancenents in technol ogy set forth in the
proposal, the Secretaries are proposing to rescind the 1972
final joint finding.

This proposal, like the previous final finding
vacated by the Court of Appeals, addresses MSHA's ability to
accurately nmeasure in a single sanple the concentration of
respirable dust to which a mner is exposed during a single
shift. Accordingly, a new mandatory standard woul d be added
to Part 72 of 30 CFR, which would allow MSHA to use a
single, full-shift measurement of respirable coal mne dust
to determ ne average concentration on a shift if that
nmeasur enment accurately represents atnospheric conditions to
whi ch a mner is exposed during such shift.

MSHA bel i eves that single sanple nmeasurenents
are nmore protective of mners' health than the current
practice of averaging multiple sanples. The process of
averagi ng dilutes a high neasurenment made at one | ocation
with | ower neasurenments nmade el sewhere. NMSHA recogni zes
that single, full-shift sanples have been used for years by
OSHA and at netal and nonnmetal mines in this country.

The coal mning community had the opportunity to

experience the use of single, full-shift nmeasurement for a
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two-year period in 1992 and 1993 and from May 1998 unti |
Sept enber 1998, when the Court of Appeals vacated the
agencies' finding. W are interested in your coments
concerning the application of single, full-shift sanples at
your mine during that time period.

Addi tional ly, because the proposal would be
i npl emrented as a mandatory health standard, all el ements of
Section 101(a)(6)(A) of the Mne Act have been addressed in
this proposal. These include the portions of the proposal
whi ch address health effects, develop a quantitative risk
assessnment, and the significance of risk. W are here today
seeki ng your conments on this proposal.

At this time, we will consider any evidence or
di scussi on on any aspect of the proposed rule. As | stated
earlier we will begin with those who have requested in
advance an opportunity to speak. Followi ng their
presentati ons, anyone who did not request an opportunity to
speak in advance will be allotted tinme. To ensure we obtain
an accurate record when you speak, please cone to the podi um
or the table and begin by clearly stating your nane and
organi zation. The seating is limted so could -- do we have
peopl e outside trying to get in? Are we okay? W' re okay.
Okay, our first speaker today, our presenter is Joe Miin
with the United M ne Wrkers of Anerica.

MR. MAIN. Good norning. Sonme points of
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clarification. M nanme is Joseph Main, with the United M ne
Wrkers of Anerica, and |'d like to do a little bit of

cl eanup before |I get started this norning just to reaffirm

t he di scussion today. On two past occasions, | have tal ked
to folks fromMSHA to | et them know that the folks that's
here today are going to be tal king about the rules in total
as they do their presentations. And | think you can
picture, there's a lot of mners here today that's got work
to get back to, and they need to have that opportunity and I
under stand - -

UNI DENTI FI ED SPEAKER: Can't hear you, Joe.

MR. MAIN. | understand that's the procedure
we're going to use, which works out for that. Also, in
ternms of the record, we're going to be submtting severa
docunents throughout the course of the public hearings.
We've already put in the record by reference the Federal
Advi sory Conmittee report of 1996 and the full file on the
lawsuit filed by the UMM regarding the inplenentation of
reforns. And if there's a problemw th the referencing of
those materials, let us know and we'll provide you with the
volurme of information. But that's already on the record at
IVSHA.

And like | say, there'll be several other
docunents that will be submtted in the record over the

course of the public hearings. | think it's safe to say, at
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| east from our perspective, that this rule probably will not
be finalized by the current adm nistration. And that's in
light of the fact that the rul e-nmaki ng process and the
length of tinme it takes to get a rule through, it would
basically take a superhuman being to pull that event off.
And we've had several rules that's been in the hopper for
three, four years at the quickest time frame for a rule to
be finalized. So, having said that, there is serious doubt
in our minds that the proposals as laid out there on the
table will be finalized by the current adm nistration, and
we would fully expect any action to take place after the
next adm ni stration takes power in the country. And as we
all know, when there is a shift in power in the country,
there are different philosophies that are applied and

di fferent decisions that are made.

And 1'll take you back to something | nust talk
about here in just a mnute, but in 1980, | was part of an
effort by the mners to do various refornms of the Coal M ne
Heal th and Safety standards, one of which was the reform of
the coal dust program And there was a proposal that was
i ssued on April 8th, 1980, that would give the mners the
full participation rights paid by the operator in the dust
sanpl i ng program

Unfortunately, that proposal was never finalized

before that adm nistration left town, and the follow ng
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adm nistration nade a decision to elimnate that entire
proposal. And with those kind of thoughts in mnd, we all
know how t he system works, we have sone serious reservations
about what's been | aid out here and what the end result may
wel | be by individuals who will be no | onger naybe around to
finalize the rule, given the history.

| have also filed a FO A that has requested
specific informati on on the nunber of mnes, the nunber of
i nspectors, that's very relevant to the rul e-nmaking process.
As of Friday, when I left, | still haven't received a
response on part of that FOA;, | did get the information on
the dust sanpling that's been conducted over the last five
years, but we do need a copy of, or a response to that FO A
to gain that information

Excuse nme. As the head of the Mne Wrkers
Heal th and Safety Departnent, | have had an opportunity over
the years to speak to a lot of mners and be heavily
i nvolved in the discussions on reform ng the respirabl e dust
-- coal dust program | also served as a nenber of the
Federal Advisory conmttee, which was charged by the
Secretary of Labor to devel op proposed standards for MSHA to
use as a tenplate for reform ng the coal mne dust program
That was a charge given to us by the Secretary of Labor.
And as | present ny testinony, |I'Il be presenting testinony

both as a nenber of the Federal Advisory Committee -- former
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Federal Advisory Commttee -- that hel ped devel oped those
standards and, as well, the head of the Safety Departnent,
whi ch has the responsibility to represent the interests of
m ners across this country.

Havi ng said those things, | would, 1'd like to
get into the substance of the proposal. And | think one has
to understand that all of these proposals are
i nterconnected. The single, full-shift sanpling proposal,
pl an verification, and the sanpling proposal that's
connected with the plan verification. And you have to read
all of those in connection with each other to really
under st and what the substance of this rule is, because there
are parts that are applied across the board.

And based on our observations of what this rule
really does, we wish it was maybe, in one extent, as sinple
as tal king about a single sanple rule and a pl an
verification, but it's not that sinple. Qur review found
that the proposed rules would elimnate the M ne Operator
Dust Sampling program and all operator dust sanpling
responsibilities. It would elimnate the procedures for
dust sanpling of mners and areas of the mne, including the
frequency and procedures the sanpling is to be done.

It would increase the dust exposure conpliance
| evel s miners may be exposed to. It would substantially

reduce dust sanpling frequency. It would allow operators to
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use respiratory protection in |lieu of engineering controls.
It would establish a plan verification requirenment of coa
m ne dust control plans. It would allow MSHA to use a
single-shift sanpling nethod with a |imted nunber of

m ners' exposure sanpled for the full shift.

It would revise the quartz sanpling procedures.
It would establish procedures allow ng adm nistrative
controls to be used as an alternative to engi neering
controls for conpliance. It would increase m ne operator
posting of dust plan information, increase mner ventilation
plan information, revise the Part 90 mning requirenents,

i kewi se elimnating parts of those. And the preanble also
di scusses m ner participation in sanpling, continuous dust
noni toring, MSHA sanpling responsibilities and procedures
and other things that | haven't addressed, but there's a
whol e | ot of things in this package besides the single
sanpl e i ssue and plan verification.

And as we started to plow into this proposal, we
| earned very quickly how conplicated the rule actually was.
And what you had to do was read the entire substance of that
rul e and al so eval uate the enornous policy and preanbl e
information to figure out the connections to those. And on
July 7th, of course, MSHA issued those two rul es overhauling
the programin a very inpacting way. And since that tine,

we've tried to sit down and read it. The first vol une of
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paper we had was, the raw text was 700 pages, and that's
quite a bit of information to actually go through in a very
short period of time. And that was about 30 days ago when
we first received the package.

| would dare to say there's a |ot of mners out
there that have not even had the opportunity to not only get
that, but read through that extensive anount of information.
And | think that what they're going to find is what they may
have heard in the press and in the other announcenents, that
the rule is far nore expansive than that. And | think
that's created a | ot of problens and confusion out there,
what this rule was really about.

And | think it's a responsibility of the agency
as we go forward to help clear that up, because the
conponents that | just outlined in my initial presentation
are conmponents that we have found to be affected by the
rule. The agency has nade consi derabl e nention about the
need to restore confidence and credibility to the program
and ny fear is after people really |learn what this package
is about, that we may put a danper on that. And | think
can explain that as | go through this whol e process.

| would have to first say that follow ng the
review by the Health and Safety specialists within the Mne
Wrkers, which involved Health and Safety representatives,

ny staff in Washington, and safety conmttees that we went
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out and met with and sent these proposals to, as well as our
| egal departnent, who has been thoroughly review ng the
rules, we cane to the basic conclusion that the MSHA
proposal is fatally flawed, not in the best interests of
mners inits current formand found to be in need of major
change.

W al so believe that MSHA needs to go back to
the drawi ng board and conme out with a proposal that reflects
the kind of things that mners have wanted and needed for
many, nmany years and woul d reflect the findings of the
Federal Advisory Commttee and would reflect the [awsuit
i ssues that are involved in the January 13, 2000, filing.
While the rules do contain inprovenments in areas sought by
the union and by m ners, which is inprovenents on
single-shift sanpling and i nprovenents on plan verification,
those are unfortunately overshadowed by a | ot of the changes
that have taken place in this rule that will be adverse to
m ners.

And sone changes actually, we believe, strip
away protections that mners currently have by the thrust of
the rule. And instead of increasing worker enpowernent,
whi ch has been a key issue of the mne workers and m ners
for many, many years, we fail to see in this rule where it
acconplishes that. And actually, we have found by the

structure of the rule that may even reduce the enpower nent
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of workers as the rule is inplenented. And that is a
serious concern by both mners and m ne workers.

Many rules was drafted in a way that gives MSHA
extensive discretion on their application, |eaving mners
wi t hout necessary | egal procedures to challenge. And we're
going to go through a ot of these, starting with this
heari ng today and throughout the hearing course, ending in
Salt Lake City. And this fuzzy enforcenent, as | call it --
| try to give it a name -- can differ fromthe way we | ook
at this rule applying fromone mne to another, from one
i ndi vi dual to another and, given the change of philosophy in
t he governnment that we've been exposed to over the years,
where there is a greater interest to be a consultant than an
enforcer -- that has happened in past history -- this rule
could be very adverse to miners in the way that it's
actual Iy appli ed.

| would caution miners to really look at the
di scretionary features of this rule, as we, have and be
careful not to be lured into a rule structure that really
does give too nmuch discretion to the governnment, that takes
away the decision-nmaking of the mners or the legal |icensed
mners to carry out the inplenentation of the rules, and
that's sonething that we have found, as far as the structure
of the rule, to be quite concerning.

There are obvi ous changes needed in the
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proposal. First, MSHA needs to foll ow the reconmendati ons
of the 1996 Federal Advisory Conmittee the Departnent of
Labor created for the very purpose of providing
reconmendations to the governnment to be used to wite the
rules from As a nenber of that advisory comrittee, as |

| ooked through the proposals and the inpact of those
proposal s and went back and refreshed nmy nmenory on all the
reconmendati ons that were devel oped by the advisory
conmttee, | found that, you know, those went in two
different directions. |In nany areas, the proposals and the
i npact of the proposals do not follow the recomrendati ons of
t hat Federal Advisory Commttee.

Secondly, MSHA needs to inplenent the reforns
that the UWA cited in the January 13th, 2000, |awsuit. And
we believe that the MSHA proposal just outright fails to
effectively do that. Third, restore the rules that were
elimnated during the revisions process. W think it's very
i mportant to go back and fix those.

And fourth, elimnate those proposal s that
undercut protections and rights that m ners have under the
Act. And there are proposals that we believe in this rule
or by its application that will undercut protections and
rights mners currently have. | just want to just walk
through a history of the reformof the dust sanpling

program because | think it's inportant for that to be a
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part of the record, and this has been a long path. |
remenber | started working on reform ng the dust program 25
years ago. And there's sonme folks in this room | don't
know if they'll give their age away, but | think they were
with us back in the early days when we | aunched on a pl an,
or launched a plan, rather, to bring real reformto the coa
m ne sanpling dust program

And there was real reasons for that, because it
was a programthat |acked credibility in the eyes of mners.
It was a programthat |acked credibility in the eyes of
government. And it has been, over the years, a programthat
has | acked credibility in the eyes of the general public for
a raft of different reasons.

The m ners began denmandi ng change to the program
after it was inplenented foll ow ng the passage of the '69
Mne Act. In the early 1970s, governnent reports were
starting to come out show ng that the dust sanpling program
was flawed, that it |acked credibility. There was a |ot of
mani pul ati on found, based on government investigations and
surveys. And that led to proposals to reformthe dust
sanpling programthat were |aunched in 1997 and 1998, of
whi ch hearings were held across the country like this. Many
m ners came out, told about the conditions that were
existing in the nation's mnes, about the manipul ations

going on with the dust program and had a list of reforns
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that they had asked the governnent to act on

On April 8th, 1980 -- and I won't, this is the
qui ck, down-and-dirty version of all of this -- but on April
8th, 1980, MSHA issued a proposal, or rather a final rule,
reform ng sone of the coal dust m ning sanpling program but
some of the key components raised by the mners that were
not included in that final rule the governnent prom sed
action on. The mners had made issues of the operator
control of the programthroughout those public hearings and
had asked the government to take responsibility. M ners had
clearly staked a claimin having a right to be a parti cipant
in this whole process to make sure it was done right.

M ners asked that the government devel op conti nuous

noni toring devices so that dust they were in could be
nonitored constantly, that mners could actually see what
the dust levels were on a constant basis in coal m nes.

And those things were not taken care of in that
proposal. But what the governnent did also do on April 8th,
1980, was prom se the mners they w thout address two of
those issues. One was mner participation, and the second
was the devel opnent of continuous dust nonitors. And from
t hose prom ses, the m ners wal ked fromthose hearings
bel i eving, and fromthat process, believing that the
government was going to act to take care of those.

Unfortunately, here we are in the year 2000, and
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nei ther one of those are in place and neither one of those
are in this rule, despite what sonme kind of versions of what
may be in here. Those, based on our review, are not in the
rule. As the 1980s rolled along and the government backed
of f enforcement of the coal dust standards in this country,
which | think has been docunented, the problem again arose
to the public attention in the early '90s. There was
charges of mne operators conducting fraudul ent dust
sanpling. The fanbus AW cases hit the national press. And
whi |l e the governnment was focused on that case, mners in the
uni on was focused on one that they really knew a | ot about,
and that was what was really going in the sanpling process
in coal m nes.

And there was a | ot of manipul ati on going on.
And from our viewpoint, a |lot of these cases, there was no
need for the operator to blow the dust off the cassette,
because they weren't putting it on there to begin wth.
That was one of the basic problens in terns of the sanpling
process; that mners were being noved around, different
activities were taking place that woul d cause the dust
| evel s not to be reported accurately to the governnent.

And foll owi ng those announcenments, there were
hearings on Capitol Hill, and | believe there was three
congressi onal hearings that addressed these issues. And

when miners and mners' representatives tal ked, they tal ked
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about those real problens at the coal mines that really
needed a fix. April 15th, 1991, there was a hearing in
Congress where these issues was laid out clear as a bell.
And on April 17th, two days later, the Secretary of Labor
announced the forrmulation of a task force, and that task
force was charged -- the three primary issues that task
force was charged with was | ooking for a governnent takeover
of the dust sanpling program increasing mners'
participation in the dust sanpling process, and noving
forward wi th devel opi ng continuous nonitors to continuously
noni tor the dust.

Now, when m ners heard the news, again, you
know, the hopes were raised that we were going to get things
that mners had wanted for years. Unfortunately, when the
snoke cl eared and the agency task force issued its report,
those things was not to be had. As the story goes, dust
fraud again makes national attention, and this tine with al
the crimnal cases that was being plowed out of the coal
i ndustry, where m ne operators were caught red-handed
cheating on subm tting fraudul ent dust sanpl es.

And over the course of, well, actually from 1990
to date, there have been over 160 i ndividual s or conpanies
that have been crimnally prosecuted for those activities,
and sonme of themwere doing things as sinple as going into

t he basenment of their office, taking a coal bucket, shaking
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t he dust up, putting some dust on the sanple, and reporting
that to MSHA as if it canme out of the coal mne. There was
a raft of issues that happened.

So in 1995, as miners pressed for reformagain,
the Secretary of Labor then appointed an advisory conm tt ee.
And that advisory committee, which | served on, was charged
with taking a | ook at this whole dust program devel oping a
reform a holistic reformto this dust program and reining
it in. And we were specifically charged with comng up with
recommendati ons for standards to clean up the dust program
and eradi cate pneunoconiosis in the nation's coal m nes.

And it was inportant to do that.

Way? |If you |ook at the current stats from
NIl OSH, there is in the | ast 10-year period surveyed, 18,245
deaths in the United States attributed to the black |ung
di sease. That's about, by their current estimates, about
one mner dying every six hours. There is corruption that
has been reported out the wazoo with regard to dust sanpling
dust fraud in coal mnes. And there was a clear need, and I
could give you a lot of other statistics, but there was a
clear need to reformthis, this program

So the advisory conmmttee issues its report on
Novenber of 1996, which is over three years ago, and called
for basic refornms that included mners' participation, plan

verification, single full-shift sanpling, reducing dust
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| evel s in coal mnes, continuous dust nonitoring of the
dust, and a host of other issues. That package was not seen
as take one out or two out and that satisfies reform There
was this holistic approach that was submtted to the
government for action.

Now, what we saw on the proposal that MSHA has
is there's been one plucked out here and one pl ucked out
here, but differently applied than what the advisory
comm ttee had even recommended. On January 13th, 2000,
after waiting for years, over two decades for reformto take
pl ace on key issues that mners have rai sed many, many years
ago, the union filed a lawsuit to force action. And four
things in that lawsuit was that MSHA takeover of the
operator dust sanpling program increased m ner
participation in the program continuous nonitoring of the
dust with the continuous nonitors we've been tal king about
for two decades, and full-shift sanpling of mners to have
sanpling to represent the full exposure that they, that they
wer e exposed to.

On July 7th, when we were able to review the
proposals, we found that the proposal was totally deficient
when it comes to the advisory committee recommendati ons and
totally deficient when it came to the recommendations -- or
to the issues raised in the lawsuit filed on January 13th of

2000.
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M ners have al so contributed to the process in
many, nmany ways. At the public hearings in '78, as part of
t he devel opnent of the union's position in 1991 and the task
force activities, at the 1996 Federal Advisory Committee
hearings, mners participated extensively in that. They
al so had discussions with the agency regardi ng sonme of the
proposals that's before the agency today.

And as | read back through those discussions, |
was agai n di sappointed to find that the recommendati ons made
by the mners to the government agency as they were
preparing this rule were not followed either. As a matter
of fact, the mners take sonme pretty clear and conci se
positions. Those were rejected, as the rule shows, totally
out of hand. Now, during those neetings, which were held at
t he Beckl ey Acadeny with safety cormttees fromall over the
country, MSHA was able to wal k through about three
proposals. One was on plan verification, one was on
repl aci ng engi neering controls with respiratory protection,
and the third was on continuous nonitors.

And on the issue of plan verification, mners
raised a | ot of specific concerns. And one was this whole
i dea of having this 15-percent variance on production as
part of the plan verification process, of which | think the
record's quite clear that they did not -- they thought that

was too high, and some other issues that we'll get into
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t hroughout the course of the hearings and testinony.

They al so said, with regard to replacing
engi neering controls with respiratory protection, the
nmessage that canme out of that neeting as | read the notes
was |oud and clear -- "don't do that." And | think the
nmessage fromthe mne workers for the |l ast several years is
"don't do that." The nessage, as | see it, fromthe
advisory commttee is, "don't do that.” But that's one of
the provisions that | found in the rule, because it does do
t hat .

|'"mgoing to go into nore detail throughout sone
of the hearings on sonme of the other issues that's raised in
the record -- I'"mnot going to spend a lot of time on those
today -- fromthat July 1998 neeting of which safety
conm ttees had presented their issues. On July 24th, 2000,
the Secretary of Labor filed a notion with the U S. Court of
Appeal s urging the court to dismss the UMM | awsuit, which
was filed to force MSHA to issue four inportant regul ations
the union and the mners were urging action on for years.
The NMM | awsuit sought rules which, as | said, would
require the takeover of the operator sanpling program would
requi re continuous dust nonitors, increase mner
partici pation, and woul d have m ners' exposure sanpled
t hrough their full exposure.

As we read through that filing and saw t he
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agency position in that, in their attenpt to dismss a
| awsuit, that the proposed rul e-nmaki ng process addressed the
concerns, addressed with nore specific standards the UMWA
seeks in these proceedings. |In other words, we've addressed
it in the rule-making. There nmust be rules there sonmewhere
that affects those. Therefore, courts dismss the case.

And we have filed notions Friday, as | was
| eaving town, to dispute those findings, but | think it's a
fair question that we need to ask at this time, not only
with regard to the |lawsuit, and given the fact that the
agency has said that these are addressed in this rule-nmaking

and given what's been put out for the public consunption,

that mners, | think, do think that -- who haven't read the
rule -- that there is an MSHA takeover of the operator
progr am

| think there is confusion. Mners think they
have these increased rights under the rules. | think there
is this confusion over what continuous nonitoring is. And |
think there is confusion that mners believe that they wll
be sanpled on their conmpliance sanpling for the full shift.
And we find none of those in the rules.

And what | would ask, at this point is to
clarify this. \Were exactly in the proposed rule can we
find those four specific issues? And if you cite the

standard specifically, that would help clear the air.
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MR, SCHELL: Joe, are you asking us to interrupt
your testinony?

MR MAIN.  Yeah, at this tine, and | think it's,
because | think there's so much confusion on this w th what
t he agencies have said in the | egal arena and what's been in
the press and what's in these rules. |f the agency could
just point to the specific rule each one of these issues are
cont ai ned in.

MR. SCHELL: And repeat your four issues again,
Joe, just so | nake sure --

MR. MAIN. The MSHA takeover of the operator
sanpling program if you could cite the specific rule where
t hat exi sts.

MR, SCHELL: kay. Wat's the second, third,
and fourth?

MR MAIN. If you want to go, we can go through
them one at a tine.

MR SCHELL: Could |I get the four of them

because nmaybe | can.

MR MAIN.  Well, if you could just answer them
as we go.

MR, SCHELL: Ckay. Well, | don't have the --
excuse ne a mnute, Joe -- I'mgoing to have to westle with
this thing -- | don't have the docunent in front of nme and I

woul d ask staff to try to identify the specific paragraph
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and will give that to you. | can tell you the takeover of
MSHA sampling -- that references the reliance of the agency
on conpliance sanpling by operators. And this proposal does
elimnate all reliance on operator sanpling for conpliance
pur poses. That includes verification sanpling. That
i ncl udes conpliance sanpling. That includes abatenment
sanpling. That includes sanpling to establish the reduced
quartz standard. And that includes sanpling to ensure that
the Part 90 m ners working in a | ow dust environnent.

And | will ask staff to identify specifically
what page that's listed on in the docunent for you

MR MAIN.  But what ny specific point, Ron, is
where in the rule can a miner point to that shows that there
is this MSHA takeover of the operator sanpling progranf

MR SCHELL: And | would say that that portion
of the rule that elimnates the requirenment for operator
sanpling, that elimnates our reliance on operator sanpling
for conpliance purposes. |In the preanble, we have stated
that we will conduct binonthly sanpling for conpliance.
There is a provision in the rule itself that specifically
states that MSHA will do the verification sanpling, and in
the preanble it indicates that we will do the abatenent
sanpling and the Part 90 sanpling.

I f you're looking for sonething in the rule,

Joe, you won't find it. The rule is witten to govern the
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conduct of the operator. The rule isn't witten to govern
MSHA' s conduct. What we have said in the preanble is that
MSHA wi Il develop a witten policy that will outline
specifically how MSHA wi ||l conduct that sanmpling.

MR MAIN.  Your answer is pretty consistent with
what our finding is. W found no provision in the rule that
has an MSHA takeover of the operator sanpling program It
has been reduced to a policy intent of the agency, which, as
we viewit, is not legally enforceable and can be changed
with policy decisions and could be directly affected with
fundi ng cuts down the road when Congress decides to cut back
on the funding of the agency. But there is, we found no
proposal that acconplished a rule that mners could rely on
that did that.

MR SCHELL: Joe, to a large extent that is true
that there was no di scussion of MSHA sanpling in the rule
except for the verification sanpling. You are correct. The
other parts of it are outlined in the preanbl e where NMSHA
says it will develop a policy.

MR MAIN. | think it's inmportant for the mners
to know that, and | woul d encourage the agency to get that
nmessage out, because we have encountered different people
who think that there's actually a rule here that MSHA has
taken over the program And there is this m sunderstandi ng

about what policy is and how weak that is in terns of, |




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © O N O O »h W N B O

mean as conpared to a rule, that it provides no guarantee
for m ners.

MR NICHOLS: |Is it your point, Joe, that it
shoul d be included in the rule?

MR MAIN.  Well, | think my points are going to
be made in ternms of three things. One is that the Federa
Advi sory Commttee laid out a very clear script for what
t hey believe should take -- should be inplenented whenever
there's a takeover, and we believe that that script that's
contained in those regul ations are followed. The second
thing is that as I went through the rule and found all of
t hese standards that m ners can now point to know when
what, where they could expect to have sanpling, those
provi sions had been totally elimnated. And | think that
m ners should be very wary of trading a standard by which
they can see for one that may be neutered to its bitter end,
because it's not even a standard and there's no guarantee,
Mar vi n.

And | think the funding issue, which was

recogni zed by the advisory commttee, as the agency may | ose

noney, is a critical issue here that should have been
addressed by the proposed rule. There was a lot of tine
spent on that. But we'll have sone nore specific
recommendations. But as it now stands, | think this is a

bad proposal in its current form And legally, our |awers
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have | ooked at it and said that there's no | egal standing
for mners to expect those as guarantees. And I'Il get into
the other effects of that in just a second.

Wth regard to the miners' participation, in the
specific rule is there increased mner participation rights
that we have nmissed that's in the proposed rul e?

MR SCHELL: Yes, Joe, in this sense. That the
-- MSHA will be conducting verification sanpling. Mners
will be entitled to 103(f) rights when we conduct that
sanpling. MSHA will be conducting conpliance sanpling.
Mners will be entitled to 103(f) rights when we do that.
MSHA wi || be conducting abatenent sanpling. Mmners will be
entitled to 103(f) rights when they're doing that. In the
past, they clearly haven't been entitled to 103(f) rights
when we di d abat enent sanpling because, as you know, that
was done by the operator

There is no place in the rule where that is
nmenti oned, because the agency's position is that that's
already in the statute under 103(f) and the statute has nore
i nfluence than the regs. So what we're saying is we have
interpreted 103(f) to include the right of a mner to
partici pate anyti me MSHA conducts sanpli ng.

MR MAIN. And to that end, it's safe to say
that the inspection activities other than the abatenent

sanpl e has been rights that the mners have had since '77 as
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far as inspection rights, as far as conpliance sanpling
goes.

MR. SCHELL: As far as conpliance sanpli ng.

MR MAIN.  Ckay.

MR, SCHELL: Abatenent sanpling, as you know, we
haven't done it the way we're proposing to do it in this
rul e.

MR MAIN. Well, and it would be attached to the
103(f) wal k-around. The plan verification right that you
mentioned, it is clear that the industry is on the record to
challenge that. They nmade it quite clear at the advisory
comm ttee and they issued a dissenting opinion that nade
note that they didn't believe that the 103(f) wal k-around
rights would be applied to a pre-noticed inspection, of
which the plan verification is a pre-noticed inspection by
its design.

And know ng that MSHA does include provisions
all the time out of the statute into the regul ati ons, that
havi ng not put that there and stood the test of tine to be a
valid rule | eaves that back at a | esser |egal standard. And
I'"d just remind you to | ook at sone of the discussions that
was in the record on plan verification -- or on the single
sanpl e policies that was, and actions that was taking place
there that were forced to go through at the end of the day

t hrough the rul e-maki ng process, that, as we seen it, when
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we | ooked at the rule itself, there is no mner
participation rights included in that rule that guarantees
the m ner any rights beyond what they have currently under
rule 103(f). And the one right that the agency is claimng
with regard to plan verification is not tied up in a legally
sound way that would be nore protective.

Wth regard to continuous dust nonitors, we
found no proposal, or proposed rule that would require
conti nuous dust nonitors.

MR SCHELL: That is correct, Joe. W clearly
asked for coments on continuous nonitors. Right now, the
position of the agency is the technol ogy doesn't exist to be
able to wite that rule. But we all would be -- | think,

i ndustry, l|abor, and government have all expressed a
preference to go to continuous nonitoring. Right now, we
don't see the technology there to be able to wite arule to
require it.

MR MAIN.  This is an issue of which I'm not
going to spend a lot of tine on today, but I will at one
future hearing, since |I've been so heavily involved in this.
| totally disagree with that. | think the agency, after 20
years of work, are at the finish [ine where they're in a
position to wite a rule. |If they're ever going to require
it in mnes, they got to get a rule, they' ve done enough

work to get a position there that those devices can
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technical l y work.

And having prom sed the mners that 20 years ago
and standing here in the year 2000 and saying fromthe
agency, well, one of these days we may get there,
particularly after testing was abandoned | ast year, which is
anot her di scussion we'll have later, | think is just, it's
the kind of things that undercut the credibility of the
government, to get that close and then nake a deci sion not
to do that.

MR. NICHOLS: Are you saying the technology is
t here now?

MR MAIN.  |1'msaying that given the franmework
of the Mne Act, given the technol ogi cal devel opnent of
continuous nmonitors, that the agency is in a clear position
to issue a standard requiring the use of continuous dust
nonitors in coal mnes, yes.

MR SCHELL: Well, those are the kind of
comrents that we're soliciting in this rul e-making, Joe.

MR MAIN. And | was disappointed to see the
different positions taken by the governnent as | try to
figure out where the governnent's at. But | think the
government, really, when you get down to the nuts and bolts,
has the sane line of thinking that I do, at |east the papers
|"mgoing to be putting in the record and will be talking

about at some of the other hearings when there's nore tine
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to do that.

And the fourth issue was the m ners' exposure
for full shifts. As I look at the conpliance dust standard,
which is, | think, the key that mners are |ooking at in
ternms of their exposure and controlling their exposure in
coal mnes, versus the nethod that we have now, and | | ook
at the way that's applied, there is no full-shift sanpling
of mners during that conpliance dust sanpling. Did |l mss
sonet hi ng t here?

MR, SCHELL: No. You're correct, but let nme put
it in context, Joe. One of the concerns that we've had and
I think that you've had over the years is when we conduct
conpl i ance sanpling, a lot of times that conpliance sanpling
isn't representative of what mners see on a day-to-day
basis. So that the whole, and you're right when you started
out saying you really have to ook at the rule in total
context and not just pull out parts of it. But the nmjor
concern of the agency and | think of the mne workers is, on
average, every mne operates about 400 shifts a year. And
our goal, and | think everybody's goal, is to ensure that we
have conpliance on every shift, not just on the shifts that
sanpling is conduct ed.

So the way this rule is structured is -- the way
we wanted to achieve that is to have m ne operators devel op

conprehensi ve dust plans and then verify those plans with
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only the controls in the plan in place, and verify it at the
upper limts of production the way the advisory commttee
stated. And our theory being that if you have a

wel | -designed plan that's designed to control the dust with
the controls that are listed in the plan and at high
production, you're going to protect mners, especially if
you add to that the requirenent that the operator has to do
an on-shift to nake sure those controls are in place every -
- before you start production, every shift.

So if you take a good plan, a plan that's
checked every day, and then if you go out and periodically
check that plan to see if you have reason to believe it's
changed and you use single sanple enforcement so that you're
not masking the hi gh exposures with the | ow exposures, you,
we believe, will achieve what we're trying to seek. And
that's protection for the mners on every shift.

Now, to get to your specific question, Joe, in
this proposal, we have said that the binmonthly sampling by
MSHA, we believe, could be conducted for eight hours, and
that would give us an indication as to whether or not that
pl an continues to protect mners. Now, that eight hours is
the eight hours we choose to sanple. It isn't -- currently,
it's eight hours portal to portal, which nmeans that you
sanpl e going in, you sanple on the shift, and you bring the

punp out.
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W' re tal king now about 480 m nutes. And MSHA
wi || decide when to sanple, so we may not sanmple in and out.
W' || sanple at the face. For exanple, if it's an hour to
get to the face, eight hours of production, an hour out,
we' || sanple the eight hours that production is occurring.
What we have asked for in this proposal -- |let ne back a
little bit, one other point. Verification sanmpling is full-
shift sanmpling. It is not eight hours in this rule.

Abat emrent sampling is full-shift sanpling. So
if the operator goes out, we sanple for the full shift to
go, to bring them back into conpliance. W're saying that
the binonthly sanpling is eight hours, 480 m nutes. MSHA
deci des when to sanple. W have specifically asked for
comments fromthe public on whether the conpliance sanmpling
shoul d be full shift.

However, right now our belief is that 480
m nutes, with MSHA deci ding when they're going to sanple
woul d be sufficient for us to make a judgnent as to whether
that plan continues to be adequate to protect mners or
whet her that plan should be re-verified.

MR MAIN. Wth regard to the plan verification,
| think there's sone, as | pointed out, there's sone
i mprovenents in that. There are still some problem areas
that we're going to be addressing all the way through, and

the plan -- or the sanpling node, one questions why it's
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used there and not used as part of the conpliance sanpling
of coal mners on a nornmal basis, because the ones that
they're going to be nobst involved with in ternms of the

i ndi vidual nonitors and work areas is going to be the
conpl i ance sanpling, and that is 480 m nute.

And a mner -- and one of the points |I nade, the
wor ker enmpowernent and this -- there is all these decisions
made by inspectors in the governnent, at |east all through
this proposal, that we hopefully before the end of the
hearing process lay those out, that gives us great trouble
with all the discretion wi thout mners having a voice, which
is sonmething that was sought 20 years ago.

| just want to walk through it. Wth regard to
the plan verification in the single sanple process and with
both the inprovenents and the shortcom ngs in those, this
proposal does a lot nore than that. And as | pointed out,
it elimnates the entire conpliance requirenments of Part 70
and Part 90 on dust sanpling conpliance. M ners are hostage
to what the government says that they will do for them as
opposed to having a rule, which they currently have.

The proposal dramatically reduces -- and the way
we figure the cal cul ations, the anount of conpliance
sanpling that will take place in coal mnes will be reduced
83 percent as far as the nunber of shifts sanpl ed, conpared

to both the operator and MSHA sanpling today. And what the
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Federal Advisory Conmittee reconmended was that when the
MSHA t akes over the program that there be sufficient
funding and resources to carry that out, but also at |east
t hat done by MSHA and the operator. And | think that far
under cuts that.

For out-by work areas of coal m nes, they would
get one conpliance sanple a year. And we think that's
out rageous by any, any standards. And | think when the
mners met with your folks on July 28th, 1998, they raised
that specific point that the current sanmpling, which is only
bi nronthly, is far too infrequent for out-by areas of coa
m nes, and now reducing that to one, and none of these are
| egal |y guaranteed, is a major problem

The proposal also does sone other things with
regard to the dust exposure in coal mnes. And one of the
things we had a difficulty figuring out, because there's so
many different schemes and | evels established in this rule
t hat has changed t he whol e | andscape, and miners have to
| ook carefully at what MSHA's doing as to what the tine of
t he sanple woul d be, what the exposure would be. But |
think it's safe to say, if you |look at the nunbers in the
current rule, that across the board, those nunbers have been
i ncreased.

But in some areas, miners who got this proposa

didn't know that, because the nunmber that we found, only
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after we asked questions and got a answer to a formula
that's contained back in the preanble. Well, the 70.100
still says 2 mlligramis a conpliance level and 1 mlligram
for out-by and Part 90 mi ners.

Under this proposal, mners would actually have,
for conpliance purposes, the dust levels jacked up to 2.33
woul d be the new conpliance citation |level. And out-by
m ners and Part 90 m ners would be 1.26. And that is an
i ssue that was opposed by the m ners, opposed by m ne
wor kers, and opposed by the Federal Advisory Conmittee. And
it's based on jacking up the dust levels to make up for this
uncertainty that's been described. But instead of taking
the uncertainty to protect the mners, which would be to
| ower that, the uncertainty went the other way and jacked it
up to where we now do have these standards.

And | think that it was wong for the agency to
be intending on issuing that rule w thout giving any public
noti ce about that standard. And unless you're out telling
the mners, and the only ones that know about is the ones
we've told so far that those are the new conpliance |evels.
The proposal also, for longwalls does increase up to 4
mlligrans on | ongwall faces, where MSHA woul d approve a
plan to use respiratory protection. And as a nmenber of the
Federal Advisory Conmittee and a | ongstandi ng person that's

dealt with coal dust reform | have to be honest with you
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folks, | fail to see where raising the dust levels in coa
m nes gets us to eradicating pneunoconiosis. | just, you
know, just, the logic just don't fit in.

And as |'ve said, these are propositions that
the m ners have opposed, that the m ne workers have opposed,
and that the Federal Advisory Conmittee has opposed,
straightforward. And again, this is an area where what
m ners called for going back to the reductions, they called
for increased dust sanpling in coal mnes consistently
across the years. And what they now have is, as far as any
ki nd of standard decrease, and that has no | egal guarant ee,
and it also permts mne operators under this proposal to
change out engineering controls with adm nistrative
controls. And we're still going through that proposal
because of two reasons.

One is its conflict with the Act. And secondly,
the process, which is so, again, fuzzy, about how this whole
proposal is going to be inplenented as to what rights mners
have. And we've | ooked at both the respiratory protection
control and the adm nistrative controls. W see mners
rights actually ripped out of the process. Ri ght now, when
a longwall m ne operator exceeds 2 mlligram of dust,
operator -- or MSHA is obligated to cite. The mner has a
right in that |egal process under 105 of the Act. They can

chal | enge the abatenent tine, they can challenge the
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nodi fications. Under this new proposal, that doesn't even
trigger now until 4 mlligram as | read it. There is no
| egal procedures of chall enge.

And | think, you know, representing mners,
woul d have to say that is not a good standard for mners.

It is contrary to the Mne Act, contrary to what mners have
said, what the union has said and contrary to the findings
of the Federal Advisory Conmittee. Despite the report of

t akeovers, 1've pointed out earlier there is no takeover in
this rule. There's elimnation, as | think you' ve pretty
wel | characterized, Ron, on the operator sanpling with MHA
doi ng whatever sanpling by policy they intend to do.

And despite references of increased mners
participation, in the proposed rule, we do not see any
increased miner participation. | understand your arguments
on 103(f). That's what they had back in 1997 -- or 1977 --
and | hope the agency understands the clear dilemma here
wi th what the operators have already chall enged with regard
to the plan verification, that that's in a very weak
position. Although the rule does call for single,
full-shift sanpling, what we envisioned was single,
full-shift sanpling, not a piece here, a piece there. Wth
t he conpliance provisions, which is what we think is going
to be the nost relied on, whatever they may be, one a year

for out-by or six a year, which is far too |less, to be
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exempt fromthat full-shift sanpling.

And again, we don't have control over when that

i nspector's going to nake that decision. |If they've got
their 40 hours close by, Ron -- and I'Il tell you, we've
been in that problem many, many tines -- and it's nore

convenient for that inspection to take place --

MR SCHELL: Joe, you said sonething | didn't
understand. You said that conpliance sanpling would be
exenpt from single sanpl e neasurenents?

MR MAIN. No, fromthe full-shift neasure

MR SCHELL: ©Ch, okay. I'msorry.

MR NI CHOLS: Wy don't we back up and tal k

about the use of personal protective equi pnent, since we're

having this back and forth. Now, you understand that the
use of personal protective equi pnent would only, would be

limted to the longwalls and only those fol ks worki ng

downw nd of the sheer operator. And only after the operator

had exhausted all engi neering controls and requested an
al | owance from the adm ni strator

MR. MAIN.  Yes, | understand that.

MR NICHOLS: For that limted --

MR MAIN. And let me give you a dose of

reality, Marvin. | don't knowif you was with us when we

got into the dog fights in A abama over dust |levels. And

remenber the operator claimng, we' ve done all we can
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you've got to give us respirators, you got to |let us use
those to conply with the law. |'ve been in so many of those
dog fights over the years, had | believed every one of those
that came nmy way, we would not have the kind of controls

t hat we have today.

And it don't take a rocket scientist to figure
out how policy decisions are made and how qui ckly any m ne
operator could rmake that claim and there'd be a weak-kneed
policy decision. And as far as policy decisions, you know,

I could go through a slew of them here where we woul d never
let a two-entry mining systembe used with a bl eederl ess gob
dunmpi ng gas along the tailgate. | nean, | heard that said
many, many years ago, only to find Wllow Creek two years
ago with that exact mning system

And you've got to understand where m ners cone
fromhere, Marvin. W can't -- we understand that the
application of that rule nmeans that this is going to happen.
There's going to be a | ot of operators who have clained in
the past they can't do it and they're going to still claim
that today. And if those mnes where there's no mners
representative to stand up and say, wait a mnute, we, you
know, we've been through these policies. [It's, you know,
it's pretty obvious.

MR NICHOLS: But as | recall JimWlters, that

was a type of admi nistrative control of sw tching people
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out. Is that right?

MR MAIN.  Wat they wanted, Marvin, was
Airstream hel mets. That was the first demand that they
made. And that was a demand that was refused by the mners
and the union.

MR NCHOLS: Is it your opinion that, that all,
all areas of coal mning can be brought into conpliance by
engi neering control s?

MR MAIN. It is my opinion that the M ne Act
has wor ks successfully.

MR NICHOLS: No, that's not ny question.

MR MAIN.  Well, I'mgoing to answer the
question the way that | think that it needs to be answered
for the benefit of mners. | think that the Mne Act has
been successfully applied where the agency has nmade a
decision to apply that. | believe that when a m ne operator
exceeds 2 mlligrans, there's a citation that should go on
that, on that mne to control the application of engineering
controls. And that operator is under obligation during that
process to bring that m ne back into control, as opposed to
saying we're going to make a decision here, there is no
engi neering controls that -- and this is, because this is
the basis of that whole issue -- there's no engineering
controls that can be applied right now, we're going to go to

Al rstream hel nets.
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| do not agree with that. | think it's contrary
to the Mne Act. | think the process in place right now
will take care of it. As a matter of fact, if you let ne go
a step further, when this whole debate started, |I started
getting interested in how this whole system was wor ki ng.
And | was told, | think by Ron Schell one day that, you
know, Joe, if an operator has a quality respiratory program
in a mne and when MSHA goes to cite themthey get an S&S
citation, if they have a quality respiration protection
programin place.

| pulled the paper and found that in al nbst 98
percent of the cases, the operators was getting cited with
S&S violations. And | stepped back and said, what's going
on here? There's a request to use respiratory protection to
repl ace engi neering controls, but the industry isn't doing a
quality job here just to get out of a citation. And the
second thing, | think there's a benefit there where an
operator does, in good faith, apply the kind of respiratory
protections they should be anyway, that there's a | ot of
l eniency in the system but it still keeps the enforcenent
paper on them

MR NICHOLS: But | just want the record to be
clear that we're not tal king about putting Airstream hel nets
or personal protective equi pnent on people other than one

smal| area of the | ongwalls where they' ve exhausted all
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engi neering controls.

MR MAIN. We're tal king about an issue that has
been very controversial where there has been attenpts in the
past to do that very thing that does place mners at higher
ri sk of dust exposure. And those m ners who are currently
wearing respiratory protections that we're describing today,
those Airstream hel nets, would have their dust |evels
i ncreased by this standard.

And | should rem nd the panel here that there
has been a controversy over this very respiratory protection
that you have identified as the ones that repl ace
engi neering controls, when it's not working proficiently out
there right now As a matter of fact, there has been
conplaints made to both MSHA and NIOSH to rectify this
probl em where m ners are taking an approved devi ce, which
cannot work in its current form as |'ve been told by both
| abor and industry, because the darn thing fogs up, they
can't see, because the filtering systemthat's used in
doesn't permt it to be used well.

M ners are even taking out, from what |
under stand, the approved filter and putting socks and ot her
devices in just to get the thing to work. And that's,
unless I"'mwong, | nmean this is the only Rickell-3Munits
that 1'maware of that you have identified in here that was

faulty before you ever issued the rule. And that bothers
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us. And |I've had mners conplain, like | say, and the

operators have conpl ai ned.

If | could proceed. | don't want you to hold up
the other folks here. |I'mjust going to proceed through
here real quick. ['Il be back again at the end of the

session to have any nore discussion that you care to have,
but as | pointed out also, although the, there's been

di scussi on about continuous nonitors, there's none in the
rule. The proposed plan, the plan verification programis a
bit on the conplex side, and we're still sorting through it
to figure out how that thing's actually going to work in
real life.

And | think sonme of the mners have al ready had
some experience on sone nodels that they maybe testified
about throughout the hearings. The admnistrative controls
i ssue needs a | ot nore discussion, because it is again
repl aci ng engi neering control with adm nistrative controls.
On the Federal Advisory Conmittee findings, the Federal
Advi sory Commttee called for lowering dust levels in the
nation's coal mnes. The MSHA proposal increases those dust
exposure | evels.

And there are specifics on each one of those
that we will be putting in the record. The conmttee called
for increased conpliance sanpling. The MSHA proposal s

substantially decrease the sanpling. The commttee called
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for an effective MSHA takeover of the m ne operator
conpliance program The MSHA proposal basically elim nated
that and converted everything into policy.

The commttee called for a major expansion of
m ners and the representatives participation in the whole
respirabl e dust program training and certifying the m ners'
representatives, having mners' representatives involved in
dust sanpling conducted by the operator for plan
verification, which we have always said and which the
advi sory comm ttee has said that needs to be continued as
part of this process.

We did support those reconmendati ons of the
advi sory committee. The committee called for mners to be
sanpled for the full shift. | think there was a cl ear
envi si oning that we intended not, over here on this type of,
just on this type, that basically sanpling mners for full
shifts, particularly when it cane to conpliance sanmpling. |
nmean, it was clear in nmy mnd that that's what we were
tal king about -- and the MSHA proposal fails to do that,
particularly in one of the biggest chunks of sanpling,
whatever it may be that were taking place, which is
conpl i ance sanpl i ng.

Now, the conmttee called for environnental
controls to continue to be the nethod to control coal mne

dust, not replaced by respiratory protections. And there
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are some other areas in the advisory conmttee proposal that
we Wi Il be addressing throughout the course of the hearings.
I"mgoing to, like | say, I'lIl come back at the end of the,
when everybody's finished and go into nore detail on some of
t hese proposals that -- as you can see, this is not a sinple
single shift -- single, full-shift sanple rule and pl an
verification rule.

There is a whole lot of other things involved in
here that have a direct inpact on mners. There's a |ot of
standards that's no | onger there for mners to point out,
and there is a lot of construction of this new docunment that
puts everything back as, hey, mners, the governnent wll
tell you what you can expect, and we hold that discretion
for our own. As for mners, | think that's a bad deal for
themto buy into given the policy actions that we've seen
out of the agency over the years.

And as | pointed out, we think the proposal, in
its current form is fatally flawed. You need to go back to
the drawi ng board. You need to listen to the issues that
the mners have raised consistently, redraft the proposal
bring it back, taking care of the issues in the UMA
| awsuit, following the clear direction of the Federa
Advi sory Committee and coming up with a proposal that really
enhances overall mners' protections on coal mne -- in the

coal m ne dust health and safety program but which we think
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inits current formjust fails to do. Thank you very nuch.

MR. NI CHOLS: Thank you, Joe. Yeah, why don't
we take a short break, but let's be back at 10 o' cl ock.

(There was a short recess.)

MR. NICHOLS: Let's get started back. W' ve
been told a nunmber of people that it's hard to hear in the
back of the room W' ve talked to the folks here, and I
guess this is about all the volume we can get out of the
system so | would ask that the presenters speak as |oud as
they can. Can you hear nme in the back now? Well, I'm
afraid this is probably going to be the best we can do. |If
you folks in the back want to nove your chairs up front, you
could do that. W' ve got sonme roomover to ny right here
and some to ny left.

Okay. Let's get started back. Qur next
presenter will be Chris Ballard with the United M ne Wrkers
of Anmeri ca.

MR BALLARD: My nane's Chris Ballard. I1'ma
safety conmtteeman with Local 1501, District 31, United
M ne Workers. In opening ny conments, | would like to first
voi ce ny displeasure with the proposed changes in the MSHA' s
respirabl e dust regulations. M ners have been fighting for
many years to obtain |laws and standards that are currently
in place. These |laws and standards, while better than

not hi ng and have decreased respirable dust in coal mnes,
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still leave an enornmous anount of roomfor inprovement. In
ny opinion, the proposed changes in the existing dust
regul ati ons are a step backwards and not what coal mners
need or are asking for.

First of all, why would we want to reduce the
nunber of sanples taken to verify if the mne ventilation
plan is actually doing its job? | believe that the sanples
being currently taken fromthe m ne operators shoul d be kept
in place to aid in the credibility of these tests, as
m ners' representatives should be allowed by |aw to observe
and/ or assist in the entire dust sanpling process at no | oss
of pay to the mner. Using this nmethod of testing wll
ensure the accuracy of each sanple to the satisfaction of
all parties. And after all, isn't that what we should al
be interested in achieving?

Al so, MSHA should continue to do their testing
as they currently are doing. They should not be using any
type of schedul e as suggested under the new proposed
regul ati ons. Random unschedul ed sanmpling, if included in
the newrule, will result in the nost actual and true
sanpl es of respirable dust that mners are exposed to on a
daily basis. The length of tinme a coal mner is exposed to
respirabl e dust has dramatically increased over the past
several years.

M ners are now being forced to work 10- and
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12-hour shifts instead of the traditional eight-hour shifts.
Along with this, production of coal has increased due to
advances in technology in mning nmethods. Everyone knows
when coal, when you cut coal faster and cut nore tonnage per
shift, this also increases the amount of respirable coal
dust generated. So why doesn't the new rule require that
all sanples be taken for the entire length of a working
shift and during full production, not just an average?

This new rul e al so increases the amount of
respirabl e dust being allowed on a longwall face. The new
rul e, depending on the interpretation, would at |east double
the all owabl e dust concentrations from2 to 4 mlligranms
with the use of respirators or air helnmets. This is clearly
a step backward in MSHA's ability to require a reduction of
coal dust and elim nate pneunoconiosis. Wth the technol ogy
avai | abl e today, engineering controls can take care of
respirable dust at a level below 2 milligrans if they are
used and maintained in the conditions which they were
desi gned.

Clearly, an increase in these nunbers is not
needed. No one here wants to see their famly nenbers
exposed to twice as nuch respirable dust as is now al | owed
by aw. Al so consider the added danger this increase in
dust, if allowed to be suspended in the air course, would

create if a face ignition would occur. One of the best
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sol utions of dust sampling would be a continuous nonitoring
system If a nonitor were nounted directly to the mning
machi ne, a true and accurate sanple could be obtained.
These testing devices are avail able and shoul d be
i mpl enented into the new rule, as the advisory committee
recommends.

| believe that MSHA should go back to the
drawi ng board and revise the proposed dust regulations. |
bel i eve that MSHA shoul d take a closer | ook at the advisory
conm ssion's recomendati ons and devel op a new set of rules
usi ng these reconmendations as a strict guideline. 1| also
bel i eve that MSHA shoul d establish a new respirabl e dust
rule that truly mnimzes a coal mner's exposure to
respirabl e dust and stops coal mners fromdying of black
| ung. Thank you.

MR. NI CHOLS: Thank you, Chris.

MR, SCHELL: M. Ballard, just follow ng up on
Joe Main's comment that we try to explain things to you, one
of the things, one of the major pluses of this rule that we
see fromthe governnment -- and the reason |I'mstating it
that way is because we need your input as we nove to a final
rule -- one of the major things that we're doing is this
plan verification. And that really is sanpling under very
stringent conditions. The mne operator has to set the

paraneters that they have in their plan and that's all. And
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they have to be no nore than 15 percent about what they say
in their plan.

They have to reach a |l evel of production that's
high. And if you read the rule, we know they're not going
to reach that |evel of production every day we verify,
because of just the reasons that you guys know, sone days
you get high production, sone days you get |ow production
So we're not going to be out there sanpling just one, two or
three or four shifts to verify a plan. W're going to be
goi ng back multiple tines.

But the concept is that we want that plan tested
for the entire shift at just what that operator says he's
going to put in his plan for the entire shift. Because if
we think we're confident that that plan works and he checks
that plan every shift, mners are going to be protected.

Qur concern with the binonthly sanpling and with the
operator sanpling -- and Joe raised this too -- a lot of
times, that sanpling isn't representative of what you see
every day. Gkay. An operator could have nore controls in
pl ace. An operator could cut back production.

So our key is we want a plan that we have
verified. GCkay. W want that plan checked every production
shift to nake certain that those controls are working and
you guys are confortable that those controls are working.

We see binonthly sanpling as a check on that process, but we
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don't think every tinme we do binonthly sanpling we're going
to see the conditions under which that plan was verified.

So we're putting an enornous anount of our
effort into getting those plans and naking certain that
t hose plans work and maeking certain that those plans are in
pl ace every day and every shift. Again, our goal. W want
m ners protected on 400 shifts a year on average, not on the
30 where sanpling occurs.

MR NCHOLS: And | would just say again that
the, that the consideration for personal protective
equi pnent will be only on longwalls for people that are
wor ki ng downwi nd of the sheer operator. And no
consi deration will be given to the use of personal
protective equi pnent until MSHA has made a determ nation
that all engineering controls have been exhausted. It's,
it's very restrictive, a consideration for the use of
personal protective equi pnment. Ckay, our next presenter
will be JimTaylor, with the United M ne Wrkers of Anmerica.

MR. TAYLOR. Good norning. | hope everybody can
hear ne, because back there it's really tough. And we were
tal ki ng about the regulatory controls for the air hel nets,
okay. Here's the problem N OSH cone up with a different
kind of filter. As soon as they conme into play, the guys
start comng to us and they say, they tear, can't see,

fogging up all the time. That hasn't changed. They're
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either replacing the -- and we talk. | mean when we get the
safety commttees together, we talk what's going on to other
m ners. They are renoving these filters and they are
sticking socks over top of them Sliding themin there
inside that filter to take away the condensati on steam ng up
so they can see.

So that really has to be considered in here
bef ore anything can be granted. You may have everything in
control, but if people's not using it, it's no good to us.
The same way with the hearing protection. W have cleaning
plants out there that are |oud as bass druns. And what do
we do? We give themear nuffs, and that puts themin
conpliance. And this is what we're getting into on this.

The air helnmet is a good thing if it's used and
you can see through it and the filters are properly -- when
they cone to us, we called 3M and we said, we want the old
filters back, guys are raising hell about this. They said
“"there is no old filter anynore. Discontinued according to
NIOCSH. This is NIOSH s new standard. This is what we have
to sell you." But it doesn't work. So now guys aren't
wearing them They're wearing the old paper respirators
that are less protective that what we have.

So we've got to make things work here before we
start giving -- | knowit may be a long-termdown the road

for 4 mlligram and like you see, all engineering controls
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woul d have to be exhausted, but hopefully that woul d take
care of it. |If they have exhausted all engineering
controls, we shouldn't have to get into an air helnet to
allow themthe same as we do with the hearing protection
And another thing 1'd like to ask about is we didn't hear
real good back there, so maybe a clarification

MR SCHELL: If you take that m crophone off and
put it up to your nouth. Take it on the stand.

MR TAYLOR Ch, | can talk loud. People wll
hear ne. But what | want to ask about is if MSHA uses
certified dust people to run these dust sanples, then, and
they don't have an AR card, then we have no wal k-around
rights, correct?

MR SCHELL: No. That would still be
enf orcenent acti on.

MR, TAYLOR: Wthout an AR card, and they're
just certified only in dust?

MR SCHELL: Yes, but that would still, that
person m ght not be able to issue a citation, but | would
say that's still enforcenment activity, and |I'm |l ooking at
some of the managers who are here, but |'ve never heard of
us not allow ng wal k-around rights when we're doi ng dust
sanpling, even if it's a non-AR -- we'll check on it, Jim
but our position would be that the mners' representative

shoul d have 103(f) rights when we're doing dust sanpling.
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MR. TAYLOR  Sure woul d appreciate that. Thank
you.

MR SCHELL: If | could coment on the Airstream
helmet. We are aware that 3Mis working on that. The
proposal does say to use pappers (phonetic) they have to be
approved devices. So, you know, if it wasn't approved, it
coul dn't be used.

MR NCHOLS: Well, in addition to that, | nean,
a mner can't be just handed a personal, piece of personal
protective equi pnent, that the conpany woul d need a good
mai nt enance programthat is in conformance with --

MR TAYLOR  Well, we got a good mmi ntenance
program They take care -- it's the filter. 1It's the
filter that's causing the problem That's what nmakes the,
when it steans up and then you wipe it one tinme with a dirty
gl ove, you're done for the day. | nmean, you're going to
have to go clean it. You find nore helnets are staying in
the up position now, back on their heads. They're not
wearing themor they're just, we're going to do the paper
respirator and wear it, because they say they can't see
t hrough these helnets with new filters in. They're causing
themto fog up

So it's not a mmintenance program It's the
filter that 3Mis producing right now, but when we called

them they said, "we can't change it. NOSH told us this is
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what we will use."

MR SCHELL: Yeah. You're right.

MR. TAYLOR That's what they told us.

MR, SCHELL: Like |I say, there is sonme work
bei ng done on that. And | think there's a new Centurion
papper that's being devel oped too, but you're right, M.
Taylor, that that unit would have to be approved before it
coul d be used under this rule.

MR NI CHOLS: Thank you. Qur next presenter
will be Leon Mosculink. | may have not pronounced that | ast
name right. Also with the United M ne Wrkers of America.

MR MOSCULINK: The first sentence in the Act,
it comes down that we nust protect the nost precious
resource, and that is us, the mners. And to allow, to say
that the operator has exhausted all the parameters and we're
going to go with the equi pnent and to up the respirabl e dust
limts to 4 mlligrans, in our opinion, that is not
protecting the mner, the nost precious resource. Joe asked
specific, showne in the rule where this is and where that
is, and you can't show him And if it's not arule, if it's
preanble, if it's policy, MSHA can't cite policy. MSHA only
cites standards and rul es.

The full shift, single shift, the reason, the
reason that we wear dust punps at portal to portal is

because we have different forns of contam nants that we
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breathe. Silica fromsand, rock dust, coal. And a |ot of
us are mandatory to work nore than eight hours mning coal.
We need nore than 480 minutes of sanpling to get a true
sanpl e of what we breathe.

And having the inspector, as you said, Ron, the
i nspector wants to determ ne when he wants 480 m nutes. But
that's not true for all the mners today who are working in
the mnes. W're working nore than 480 m nutes | oading
coal, cutting coal, hauling coal. And to, as | said in the
begi nning, to up, to up the 4 mlligrams on a |ongwall,
we're not protecting the nbst precious resource, and that's
us.

You cannot, you cannot allow the operators to
say, oh, we've exhausted everything and we're going to give
you Airstream hel nets. And as Marvin says, it's only going
to pertain to people downwi nd on the longwall. What's going
to, what's going to say that the operator can't say on a
continuous mning section, well, they've done it over here,
"1l do it on the continuous mning section and give them
Ai rstream hel mets?

MR NICHOLS: If you're asking nme a question,
think we've made it clear in the rule that the agency
believes that in all other areas of a coal mne, engineering
controls could be applied to elimnate the overexposures.

MR, MOSCULINK: Marvin, how s the people on the
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| ongwal | different than any other place in the coal mne?
That's what you're telling us.

MR NCHOLS: No. I'mtelling you that the
agency has recogni zed that there may be tines when the
peopl e worki ng furthest downw nd nmay be exposed to
concentrations higher than 2 mlligranms and that the problem
cannot be engineered out. Not, not the sheer operator or
anybody el se working on the longwall. It's those folks
wor ki ng downwi nd. Now, if |I would have m sspoke in any way,
|"d ask the panel to help nme out with that.

MR SCHELL: It mght be helpful to talk a
little bit about the process, that we see that the only tine
that the adm nistrator would even consider adm nistrative
controls or pappers downw nd of the DO which is the 044 --
and | want to enphasize that -- the rule says, right now on
| ongwal | s, the designated occupation is the 060. That's the
m ner wor ki ng furthest downw nd.

I f we went through plan verification, and that's
what |'ve been tal king about, full shift sanpling, only the
controls listed in the plan in place, okay. If we went
t hrough that plan verification process and, based on that,
we determ ned that the operator couldn't apply engineering
controls to keep people downwind in below 2 mlligrans, the
DO woul d be noved to the 044. The operator would have to

comply with the 2-mlligram standard at the 044, the sheer
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operator. Only people working downwi nd woul d be all owed the
advant age of adm nistrative controls or pappers.

And you shoul d recogni ze that N OSH says pappers
have a protective factor of 25. That means you coul d take a
standard of 2 mlligrams and multiply it by 25 and, in
theory, allow 50 m|ligrans of dust downw nd. W haven't
accepted that. We've said that for that unit, even though
NIOSH rates it as a protective factor of 25, we're only
going to give it a protective factor of 2 maxi mum so that
we will give no nore than a credit of to a maxi mum of 4
mlligrans of dust downw nd.

But I want to enphasi ze, you're going to have to
go through this -- it isn't you just wite to the
adm ni strator and he says okay. You're going to have to
denonstrate through the plan verification process that you
cannot maintain 2 mlligrans downw nd of the sheer operator.

MR MOSCULINK:  And ny point again, Ron, | nean
t hose people downw nd are, as you're saying, they, they are
allowed to work in nore than 2 mlligranms of dust. That's
what you're telling ne.

MR NCHOLS: |Is that not the reality today? 1Is
that not the reality today?

MR MOSCULINK: The reality? The reality,
Marvin, is that you have 2 mlligranms, you have a | aw.

M ners have died for -- that we've cone to this. And now
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you're going to say, well, we're going to let the operators,
because -- because the operators come to you and say, well,
we can't do this, you' re going to have to give us paraneters
where people that are downw nd are going to wear Airstream
hel et s.

MR NICHOLS: No, the first thing we're going to
do is ask the operators to apply all feasible engineering
controls to handl e dust overexposures everywhere in the coa
m ne. And once we go through that process, if at that point
peopl e wor ki ng downwi nd are, continue to be overexposed to
2-mlligramstandard, then we will consider allowing themto
use personal protective equi pment on that |imted basis.

MR. MOSCULINK:  And as the previous Brother
testified before, he said that we have, we have people
putting socks in these Airstreamhelnets for the filters,
because, because they're fogging up, so they're, so they're
i mprovi sing.

MR N CHOLS: Okay, but let's back up a m nute.
W' ve exhausted all engineering controls and we still have
the problem \What would be the alternative to persona
protective equi pnent?

MR, MOSCULINK: | nean, we, you know, and Joe
stated to you too, Marvin, you know, he was on the advisory
commttee, and as | stated in ny opening sentence, the nost

precious resource is the mner. W, you know, you have to
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make the operators do what their plan and what their
ventilation plan calls for and you have to hold the
operators to that plan. That's the whole reason. You know,
that's, that's my thinking of enforcenent.

| mean, and to ne, you guys are giving the
operators an easy way out, saying, well, if you' ve exhausted
all your, you know, you' ve exhausted everything el se and now
we're going to go to the equipnment. To me, you're not
hel pi ng us, you're not |ooking out for the mner. And
lately it seens |ike, you know, that's the thing, you know,
with the court cases, you know, and |'ve always got from
i nspectors and from you know, we've got cases in court and
everything and we can't do this, you know, our hands are
tied.

You're going to have to say, hey, you know, to
hell with our hands are being tied, we have to protect the
mner. And |like on a full-shift sanple, when, on a
conti nuous nonitor section, when a continuous nmonitor's up
cutting overcast, they' re never sanpled. 1've never seen
|'ve never seen a continuous nonitor operator sanple when
he's up cutting overcast in the wall. AmI| correct? |
nmean, yeah, | nean why? How s come? How s cone the, the
| oadi ng crew i s not sanpled when you're up on bench m ning
cutting rock?

MR SCHELL: Well, they should be if they're
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t here.

MR, MOSCULI NK:  Yeah, they should be, but
they're not. They're not. It's not, you get the excuse,
well, that's not, they're not cutting coal, they're on,
they're on a rock. W've got to eat that dust. The only
thing ny, you know, I'mgoing to stop here and, because |
could go on forever, but we have to get back to protecting
the nost precious resource, and that's us. And with this
proposed rule, you're not protecting us. You are not
protecting us. Thank you.

MR NI CHOLS: Thank you. Qur next presenter is
Jim Lanont, also with the United M ne Wrkers of America.

MR. LAMONT: Jim Lanont, United M ne Wrkers of
Anerica. 1'd first like to start off saying I'ma veteran
m ner of 22-plus years working underground in the coal
m nes, and a lot of this, what | have sat down and read in
the short tinme frame that we were allowed, was very, very
confusing. |'ve been to nunerous hearings such as this, was
able to sit down and fully understand for the nost part what
was being presented, but in this case, it was very difficult
to understand where the rule started and ended and where the
preanbl e started and ended. And |I'd just |ike to have that
on for the record.

Pi cki ng up on one thing, what Brother Mosculink

just said about sanpling whenever they're cutting overcast
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and such. Just one thing just popped in ny head over that.
A lot of coal mnes in the industry out here nowadays, what
they' Il do is they' Il cut coal -- this is like in the | ower
seans -- they'll mne their coal during the weekday and on
t he weekends they back up, cut bottom where they're mning a
| ot of rock. And what we have encountered in some of the
mnes that |1've been in in the past is there is no
provi sions and actually no paranmeters set up to take care of
the dust and cutting rock once you' ve already m ned the coa
out, you're backing up.

And as Brother Msculink said also, | have yet
to ever see anybody be sanpled under those conditions. Just
recently, | had to return to the mnes for a brief period of
time. The mne in which I, the mne | cane from was just
recently shut down. And being away for a short five years
was a big change. Not only nme going back, spending six
weeks there trying to catch back up on how things are done,
but the physical aspects of it all also.

| was working back at the face and things have
changed a lot since | have left the industry in that respect
too. One thing | did notice, you get a |lot of these
continuous mning sections. The dust that is emtted is
unbel i evable. And it's been one thing, one of ny really big
beefs is the anpbunt of dust that these working mners today

have to breathe. And like | said, | haven't been away from
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the industry all that |ong, and ne just going back being
away that short few years was a big reality check.

And sonetinmes | have to sit back and contenpl ate
i ke where do sone of these rules cone fron? W have the
advi sory comrmittee with all of the recommendations. You' ve
heard the mners throughout the years with all their
comrents and recomendati ons on what we need. And then we
get the stuff in this proposed rule that just goes
conmpletely against it. | don't know, and you know, nothing
personal to the board up here, but | think a lot of folks in
Arlington should go back into the mnes, spend a period of
time there, actual working conditions, and get a reality
check. | mean, | think alittle bit of everybody needs to
that. 1t'll open everybody's eyes up

One thing that we did do is sit down and we talk
about the amount of sanples that are going to be reduced by
some 83 percent. Wiat we did was sit down and, like | said,
again, in a short period of tine, and sone of this may not
be conpletely accurate, but this does cone from sone of
MSHA' s own records. The Cunberland mne. The nunber of
total sanples -- and I'll just go over the summary of this
here, this includes the operator and MSHA sanples for the
nont h of January, and this is of the year 1999 -- a total of
57. The nmonth of February, 31. March was 50. April, 11.
May, 38. June was 42. July, 24. August, 58. Septenber,
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30. Cctober, 26. Novenber, 23, and Decenber, 24. For a
grand total of 414 sanples that was taken.

Now, from ny understanding of this, and correct
me if I"'mwong, this is going to be substantially reduced.

MR, SCHELL: Jim is that sanples or sanpling
shifts you're tal king about? Because what MSHA i s proposing
woul d be to take, and we are doing that now by a policy,
we' re taking the sane nunber of sanples, roughly, that
operators do, but we're not sanpling as many shifts as
operators do. So the answer, to sone degree, is yes, if you
have operator sanpling and MSHA sanpling, when operators
stop sanpling, the nunmber woul d be reduced.

But we are saying, since we're sanpling
bi monthly, which is six tines a year and we take at |east
five sanples on the shift that we conduct the sanpling, and
the operator takes one on the five shifts, the total nunber
of sanples won't change nuch. So the, | don't knowif I'm
saying that right. The nunber of sanples will remain about
the same. The nunber of shift sanples will decrease.

MR. LAMONT: Under your cal cul ati ons, what woul d
t hat approxi mately be?

MR SCHELL: Well, right now, the operators take
30 sanpl es, because they sanple one, they take one sanple
for 30 shifts. That equals 30. W're proposing to sanple

six shifts and take five sanples, which would be 30 sanpl es.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

The difference being we sanple five occupations on a shift.
The operator basically sanples the high-risk occupation.

MR, LAMONT: These nunbers | did give you were
actual sanpl es.

MR SCHELL: And they're both MSHA and operator?

3

LAMONT: Yes. Yes.

3

SCHELL: Okay. The nunbers shoul d decrease.

MR, LAMONT: Actually, the nunbers | canme up
with and the nunbers that MSHA cane up with, m ne was | ower,
which | went with the | ower nunmber. The nunber | did get
from MSHA with the operator and MSHA taking, was 432. That
was for the Cunberland mne. For the Enerald mne, it was a
grand total of 358.

MR, SCHELL: Well, one of the points we're
maki ng is when the operators take their sanples, they decide
the day they're going to sanple and they know the conditions
under which they're going to sanple. They sanple one
occupation. Wen MSHA cones in, it's unannounced. W
sanple five occupations so we get a better idea of what's on
that section. So | think all of us, |I think we're all in
agreenent that MSHA sanpling is better than operator
sanpling in terns of being nore representative perhaps.

MR, LAMONT: Still, | believe with the advisory

conmttee's recommendati ons, we're under the inpression, in
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whi ch they asked for MSHA to take over the sanpling of the
operator sanmpling, that it would be sanpling just as nmuch as
whi ch the operator did. And |I'mnot under that

under standi ng. Wat you said would be a total of 36.

MR SCHELL: But you are right. W are not
sanpling the nunber of shifts that the advisory committee
recommended. That is correct.

MR LAMONT: That's all | have.

MR NI CHOLS: Thank you, Jim Qur next
presenter will be Gene Davis, also with the United M ne
Wor kers of Ameri ca.

MR DAVIS: M name is CGene Davis. | work at
Consol at the Dilworth mne in Geen County, Pennsylvani a.
| believe there are a fewthings | need to say about the
proposed rule, so we'll get right toit. During the first
round of fact finding for this rule, | remenber the outcry
by nyself and other mners to the advisory conmittee on the
need for full-shift sanmpling. These outcries seemto have
fallen on deaf ears, as MSHA in its infinite wisdomfeels it
is not necessary to sanple a full shift to have a
representative sanple of the amount of dust that we are
wor ki ng in.

The way | read this rule, and please correct ne
if 1"'mwong, is that once the plan is verified, if the

bi monthly sanple that is out of conpliance then, and only
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then, will MSHA take a full-shift sanple for abatenent
purposes. |If you were out of conpliance for the 480

m nutes, how bad was the actual concentration these nmen were
in for the entire shift, which could have been ten or even
12 hours?

O how many days, how many ot her days were these
men out of conpliance in the ninth, tenth, 11th or 12th
hour? |'msorry for asking that question. | know there is
no way to tell what that concentration was at this tine, nor
will they ever know without conplete full-shift sanpling.

Let me see if | understand this part of the rule, which I
bel i eve states that if a single sanple conmes in at 1.71
mlligrans per cubic neter or less, then it would not be
necessary to sanple that area any nore in that sanpling
period. This, of course, would be a 480-m nute or an

ei ght - hour sanpl e.

Now, if you have a sanple that comes in at 1.7
for eight hours, which is considered a good sanple, and you
break this down, it neans that that sanple has gai ned 0.85
m | ligramper cubic nmeter every four hours, which neans in a
12-hour shift, these men could be working at 2.55 mlligrans
and MSHA truly believes this is what we need. That's scary.

Per haps you did not understand this nessage the
first time we said it, and if that is the case, allowne to

reiterate. W need full-shift sampling. That is to say
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that if the shift is nine, 10 or even 12 hours, we need an
accurate nmeasurement of the amount of dust that we are
working in for these |ong hours.

Secondly, you nake reference in the preanble to
the fact that there is no confidence in the operator
sanpling program because of years of, to be blunt, cheating
and mani pul ation. MSHA cites this as one of the reasons for
taki ng over the program However, MSHA is now proposing to
take fewer sanples, fewer shift sanples, 83 percent fewer
shifts. And then, once the sanple is taken and found to be
in conpliance, MSHA will then rely on the very sane peopl e,
that is managenent, to performon-shift exans of the dust
paraneters to ensure the |l evel of dust sanpled will be
i ndi cative of the actual dust amount in the atnosphere.

I f you cannot trust the managenent to take the
sanpl es, how can you rely on themto performthe needed
on-shift exans? | wonder how nany citations were witten on
t he dust paraneter check since '96, when they were put into
effect. Is it just ne, or does this approach seem fl awed
fromthe begi nning? The one thing we do not need is fewer
sanples. Fewer sanmples sinmply will not tell us what we need
to know.

The next itemI'd like to address -- and | won't
be too | ong, because | believe it to be nore ridicul ous than

the first two -- is the use of an Airstream hel net to cl ean
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up the atnosphere. Excuse nme. The Airstream hel met cannot
cl ean up the atnosphere. 1t can only mask the anmount of
dust we are actually working in.

Not only will MSHA allow the use of these
hel mets, they will allow the concentration to double to 4
mlligrans per cubic nmeter when they are used. They wll
allow this knowi ng all that has been witten about the
effect of this and howit can be reduced by velocity, angle
of deflection, the fact that they are being worn inproperly.
And don't forget the very restrictive filter that many
mners are not wearing at this point in tine. MHA still
believes it is proper to allow the use of this personal
protective iteminstead of cleaning up the atnosphere.

To answer that, | wll make this statenent. |If
you do not wite a rule that stretches the limts of
exi sting dust abatenent technology, how wi |l you ever nove
ahead in this field? Al managenment will have to do to cone
into conpliance is buy nore Airstreamhelnets. Wat will we
have next? A helnmet that will allowus to work in 5, 6, or
even 7 mlligrans of dust? So instead of a dust abatenent
technol ogy, we end up wearing a space suit. | do not
believe this is the approach we need at this tinme.

In summary, | would like to say this proposed
rul e does not cone close to protecting us fromthe

devastating effect of black lung. Wat MSHA has done, once
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agai n, was appease the workers with an advisory conmttee,
whi ch had two | abor representatives on it, and then totally
ignore their findings in the nost inportant areas, such as
full- shift sanpling, lowering the 2-mlligramlimt and not
raising it, not allow ng adm nistrative or personal
protective gear to be used to cone into conpliance. And
there are many nore that were ignored.

Then, as always, they wite what they wanted in
the first place and expect us to accept it. Not this tine,
guys. Take this rule back and give us a rule we can live
with, literally live with. And that's it.

Two other things. Sitting in the back | hear
you tal king about plan verification and you make it very
adamant that this verification will be under very strict
gui delines and you'll have to neet a certain tonnage very
close to what the tonnage for that |ast 30-day period was
and 15 percent of your, you have to be within 15 percent of
your paraneters. Wiere will that sanple be taken? At the
start- up of a panel? At the m dface of a panel? O at the
end of a panel? Because that neans a | ot.

If you verify this at the end of a panel when
the coal is soft and falling off the face, and then we go in
to start-up, your verification is really not very good at
that. And | haven't heard anybody address that. Where wl|

t hat be taken?
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MR, SCHELL: W haven't focused on that in the
rule, but that's a very good coment.

MR. DAVIS: Yeah, | figured that m ght have
been. Another one, on the Airstream hel nets, on the
Airstream hel nets, you say that, | guess the |ast, Joe Min
was up there, and Leon was up there, and you asked them if
we're not to use Airstreamwhat are we to do? You know, and
| guess you're wanting the m ne workers to say, well,
Airstreans are all right.

VWell, here's what | think. |If you want to use
the Airstreamas an interim fine. Do not raise it to the
level to 4 mlligranms. Leave it at 2. Wite the citation,
put an abatenent tinme on it.

At the end of the abatenment tine, let's have a
nmeeting and find out what managenent has done to conme into
conpliance with the 2.0 limt. |If they have not, if they've
drug their feet, let's bunp the citation to S& and now put
anot her abatenment tine on it. |If at the end of that period,
they still have not made a substantial nove into that field,
let's put it to an order and put another abatenent tinme on
it. If you want to use the Airstreans, that's the way to
use then? Don't throw themin there blindly and | eave them
on their head with no abatenment tine on it. Anything else,
fell ows?

MR NI EWADOWSKI: M. Davis, can | ask you to
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clarify sonething?

MR DAVIS: Yes.

MR. N EWADOVSKI: Early on you had nentioned a
concentration of 1.71.

MR DAVIS: Yes, | believe | read that in there

where if a single sanple cones out at 1.71, it will be
consi dered good and no nore sanpling will be done for that
period in that area. | believe | read that in the preanble.

MR. N EWADOVBKI: What that has to do with, |
think that there's sonme confusion. That statistic or that
concentration is a limt for plan verification. What we're
basically saying is that --

MR DAVIS: Well, | believe that's fine, but --

MR. N EWADOVSKI: But that's very inportant,
because renenber, right now, and | need to clarify, right
now if we go out there and sanple, and the operator's mning
60 percent of the last 30 production shifts on the average,
and the concentration of the sanples is 2 mlligrams, we'll
approve that, okay? |It's conpliance. But in the plan
verification, it's very stringent.

What we're basically saying is you're going to
be producing at the 10th hi ghest production |evel, and your
concentration, we're not going to accept the plan as being
adequate at 2. W have to be highly confident that it's,

that it's nmeeting the standard, which neans 1.71 for coa
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mne dust. If it's any higher, we have to sanple sone nore.
What we're basically saying, under those conditions at 1.71
for coal mne dust, and renenber the other thing that you
need to recogni ze, there are two tests that have to be net.
W' re tal king about coal dust and quartz dust. That plan
has to be designed to make sure that you're anticipating
that you have to neet 100 microgranms and 2 mlligramns.

But for us to accept it, we're not going to
accept it at 2 or 100, we're going to be 95 percent
confident the plan works. So the levels are even reduced
down to 1.71 and 87. And that's what | wanted to clarify.

MR DAVIS: Let ne fully understand this then.
What you're telling me is a full -- if I'mworking 12-hour
shift, and a full verification sanple conmes in at 1.71 --
that's fine. That'll neet.

MR. NIEWADOVSKI: That's fine. That will neet.

That's a 12-hour sanpl e.

MR. DAVIS: That's a full 12-hour sanple. Ckay.
Now, on a conpliance sanple, the normal binonthly conpliance
sanple that you conme in and do and you hit a 2.0 and you
will say, well, that's okay, a 2.0 is still fine. |Is that
right?

MR. NI EWADOWVBKI:  We would --

MR DAVIS: And that would be a 480-m nute

sanple? On the same 12-hour shift that | just worked?
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MR. NI EW ADOVBKI : But not at 10t h hi ghest
production |evel.

MR DAVIS: But if I'"'mat 2.0 in eight hours, I
still have four hours of a shift left.

MR. NI EW ADOVBKI :  Ri ght.

MR. DAVIS: How can | be in conpliance?

MR. NIEWADOWSKI: |If the sanple, if the sanple
is 2 mlligrams or any higher, we'll go back and sanple it
agai n, because what that's going to tell us is this: W know
the paraneters during that shift, and nost of the time when
we go out and sanple, the operator normally exceeds what's
in the plan. Does he exceed, would he exceed the high
production level? No, he's going to try to mne to nake
sure he's at mninum production. Al right?

MR. DAVIS: He will exceed the dust paraneters
but not the production level, let's put it that way.

MR N EWADOVSKI :  Well, that has not been our
experience.

MR DAVIS: It has been m ne.

MR. N EW ADOVSKI : But assune that's the case,
okay? And if you have a 2-mlligram concentration, what
that does for us, it's going to raise a red flag in saying,
gee, when we did the plan verification, he was right at the
plan and he was at 1.71. Here, he's exceeding the plan and

he's at 2. That triggers additional shifts of sanpling on
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our part.
MR DAVI S.

conpl i ance sanple, wl|

If he conmes in at 1.98 on that

you allow that to go then? On a

480- m nutes conpliance sanple after a plan has been

verified.
MR, NI EW ADOVBKI :  Ckay.
MR DAVIS: You will allowthat to go?
MR. NIEWADOWVSKI: |If the --
MR DAVIS: |If the neasurenent is 1.98

m |l ligrans per cubic neter.

MR. NIEWADOWSKI: If it's 1.98, okay, in al

i kel i hood what we're going to be doing is we may in fact go

back - -

MR. DAVIS. | don't nean to interrupt you, |
don't want to know what you m ght do, | want to know what
the rule says you'll do.

MR. NI EW ADOVBKI : W' d probably, we would go

back. W would go back. W would go back and say we'l|l

have to sanpl e another shift.

MR, DAVI S

Even though he is in conpliance.

You cannot wite a citation at that point. Right?

MR. NIEWADOVSKI: That's right. That's -- but

it allows us to sanple sone additional shifts to see whether

or not there is a probl

the plan is inadequate,

emwth the plan. |f we suspect that

we would go into re-verification
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sanpl i ng.

MR DAVIS: \Wiose decision will that be at that
point in tine?

MR. NI EW ADOVSKI : That's the inspector,
di strict manager.

MR DAVIS: Al right. There's nothing witten
on that, thought. That 1.98 is actually a clean sanpl e,
right? No, | don't, | nean | read the preanble, if it's
something witten and | mssed it --

MR. NI EWADOVSKI: The clarification is this:
That there are no rules out there that actually define or
expl ai n how MSHA does inspections, right? W would in fact
i ssue, we have -- we're revising chapter one to actually, to
describe, to detail the procedures that we woul d foll ow when
we do conpliance and abatenment sanpling. | recognize that
those procedures are not in a rule. They were never
i ntended to be, because there is no rule out there right now
that defines our inspection procedures.

W woul d i ssue chapter one. That woul d be
i ssued for public cormment. Everybody woul d have an
opportunity to provide comment. That will be articul ated.
| agree with you. There's nothing in here that says exactly
howis it that we're going to be doing it.

MR. DAVIS. Right. And you know George --

MR NI CHOLS: W understand the comment.
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MR DAVIS. And | believe, | really believe,
George, that you believe or you hope that this is going to

work just like you want, and nmaybe in a absolute crystal

ball, it mght. But let's be real. It's not going to work
in that manner. | could guarantee it's not.

MR NEWADOVSKI: | truly believe that this is
t he best package, this is -- if you take a really cl ose | ook

at it, you wll find that this is a significant inprovenent,
the nost significant that we've had over the past 30 years.

MR DAVIS: GCeorge, I'mnot going to say it's
not an inprovement. |Is going to say it's not enough at this
time. And I'Il leave it go at that tine. | don't believe
it to be enough at this tine. So we agree to disagree on
t hat one, Ceorge.

MR NI CHOLS: Gkay. Thanks, Gene. Qur next
present will be Chuck Hayes, also with the United M ne
Wr kers of Ameri ca.

MR HAYES: M name is Chuck Hayes. [|I'mfrom
District 31, Local 1570. | feel that this proposal reduces
protection for the mners. You are increasing the dust
exposure level that's contained in the Mne Act, the current
standards. This proposed rules dramatically reduces the
frequencies of sanpling by 83 percent. And you're going to
change the sanples back to binonthly, six shifts a year. In

the out-by areas, one tinme a year




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © 0O N O O »h W N B O

The advisory conmittee, they do not support this
proposal . They recommended that we'd have nore sanpl es be
i ncreased, not decreased. This proposed rulings are not in
the best interests of the coal mners, and | feel that it's
undercutting the protection for the mners. That's all.

MR. NI CHOLS: Thank you, Chuck. Qur next
presenter will be Tom Sutton, also with the United M ne
Wr kers of Ameri ca.

MR, SUTTON. Good norning. M nanme is Tom
Sutton. |I'mfromLocal 1248, United M ne Wrkers safety
comm tteeman. The advisory conmttee was formed for a
reason. Most inportantly, two of those representatives were
m ners. They nade recommendati ons on this, but weren't
followed. | don't understand why. They recomrended t hat
the sanpling be increased, not decreased. You decrease it
by 83 percent. They didn't call for the elimnation of the
operator sanmpling. Think it over. One shift for out-by
workers. |I'Ill never understand that one.

There's a |l ot of other work that takes place in
a coal mne than mning coal. One of the things that was
brought out by Brother Leon was the cutting of overcast.

W' ve had | engthy discussions on this. Mre dust, |ess
ventilation, no sanpling. | don't understand it. |[If an
i nspector conmes wi thout an AR card, there is no nonitoring.

W' re not represented. That's it. You got to reconsider
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this thing. That's all.

MR. NI CHOLS: Thank you, Tom Qur next
presenter will be Chuck Brant, also with the United M ne
Wr kers of Ameri ca.

MR. BRANT: Good norning. M nane is Charles
Brant and I'mthe chairman of the safety conmttee at the
Dilworth mine. Since it's been laid in ny lap here in the
past week, and |'ve listened here to a lot of nmy fellow
m ners on their coments, | have sone of the sanme comments
to make on the Airstreamhelnmets. | have to answer to a | ot
of my fellow mners at the mnes, and fromwhat |'ve read
out of this, I'mnot a Philadel phian attorney, but it's
we're going do this and we're going do that. But what |
seen here is, the main thing and sone of the things that
|'ve been asked at the coal mne is why |I'mnot sanpled.
Aren't | considered a coal mner? If I'mdrilling on an
overcast, I'mdrilling in rock, why I'mnot personally
sanmpled. If 1I'mshoveling belt, why doesn't MSHA sanple ne?

They only used to, the miners did it on the

production units. Wll, it's going to be sad for nme to go
back to these guys and tell them yes, | got you an answer.
MSHA wants to cut sanmpling. | don't know. | haven't been

inthis this long, but I've been a coal mner for quite a
few years. |'ve worn the dust screen helnmets. Do they cut

dust? Yes. But you can't put us in nore concentration of
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dust with these hel nets.
| know myself as a coal mner, when | wore one
of these as a sheer operator, | changed ny filter every day

at the beginning of the shift and at lunch tinme. And when I

come outside and blew ny nose, there was still dust
concentration in nmy nose. | don't know what it's going
take. 1've seen ny, a few of ny older uncles die of black
| ung.

Sonebody said that, who nakes these |aws. |
don't know who nakes these law. Like | said, I'"'mnot a
Phi | adel phian attorney. | don't know, some of the people
that come up with sonme of these |laws never worked in the
coal mne. But nmy final thing here is today is we don't
need to cut dust sanples. W need nore of it. Thank you

MR. NI CHOLS: Thank you, Chuck. Qur next
presenter is Larry Kuharcik. | may have butchered your nane
there, Larry. Also with the United M ne Wrkers of Anmerica.

MR KUHARCI K: Good norning. M nane is Larry
Kuharci k. |'mchairman of the safety commttee, Local 1702,
United M ne Wirkers of Anerica. Before | get started, sir,
| believe | can clarify sonething that | believe you said.
When M. Taylor was up here, you said you never heard of a
conpany denying mners rights if an inspector didn't carry
an AR card. Is that correct? D d | hear you? 1Is that the

stat enent you nade?
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Well, | amstanding proof in front of you, and
the inspector's sitting in the cromd with us today. | was
with himin the coal mine. He was already in the coal m ne.
The conmpany was inforned he did not have an AR card. | was
called and told that ny rights were denied unless | put
nysel f on uni on busi ness, ny pay would be sacrificed and
that the coal conpany wasn't responsible for ny mners
ri ghts, because he didn't have an AR card. So that is true.
We do not get to escort an inspector without an AR card to
have m ners rights.

Okay. Since |l clarified that, you know | read
this proposed rule. | read the preanble. And the only
thing I could ask nyself is why? So many things in the
preanbl e was recommendati ons by the advisory conmittee was
not put into the rule. One thing | want to tal k about is
engi neering control. Engineering control, |I'mhere to tell
you, can work. Engineering control does work. | work at
Consol i dati on Coal Conpany's Bl acksville Nunmber Il mne, and
working closely with M. Pawnshrof in dust control with
MBSHA, several |ongwall panels ago, we had a drastic change
in our air velocity. Qur air velocity was raised to 650 CFM
at nunber 10 shield and 460 CFM at the tail. Qur panel was
hal fway out of the coal mne at that tine.

Consol i dation Coal told us, | heard statenents

made to ne, they're going to shut our m ne down. W cannot
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do it. We cannot maintain these air velocities. Wen we
get to the newtwo nel. panels, we're done. Wll, you know
sonet hi ng? We've been through several two nel. panels. W
have never had a problem Engineering controls do work.
They can work. In fact, |last week, | was up on that
| ongwal | face and I had over 700 650s required. So they
proved to us that they can make engi neering controls work.
And that's leading ne into this Airstream
hel mets. Sir, | respectfully disagree with you. To ne, it
sounded |i ke you were downpl aying the fact that this is only
going to pertain to a few individuals behind a sheer. Well
t hose individuals need protection as nuch as everybody el se
in that coal mne. To raise the 2 to 4 for those
individuals is ridiculous, in ny opinion. It's uncalled
for, because we're going to put helnets on these few
i ndi vidual s, they have lungs and lives like the rest of us
in this coal mne. They need protecting.
We shoul d never, | cannot believe it, a few
years ago, |'msure many of you may have heard, a
wel | -respect ed conpany doctor made a public statenent,
“"there is no longer black lung in our nation's coal mnes."
That was in the newspapers. So that's the attitude the
conpani es have. That told nme that right then, when their
doctor says there's no |onger black lung. And by MSHA

saying they want to raise the mlligrans for even if it's a
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few, as you say, mners, is absurd.

| did sonme research. At the Bl acksville Nunber
Il coal mne, Local 1702, just in the last 10 nonths since
Sept enber the 27th of 1999, 26 -- these are your forns,
filed with the U S. Departnment of Labor by the coal mne --
26 of ny fellow m ners have travel ed to Charl eston, West
Virginia, and have been diagnosed with the dreadful disease
of black lung. 1In the past 10 nonths. 26 of them The
average age of these 26 mners -- this is scary -- is 49
years ol d.

And yet MSHA tells ne that they want to raise
the mlligranms of dust. Once again, sir, even if for a few,
"' mexposing themto this black |lung disease. Now that's
not acceptable. That's uncalled for. | don't know where
MSHA' s coming fromon this.

| was going to go on to the 103 (f) but Joe did
that pretty well, and |I heard your explanation to him So
inclosing, | want to tell you, whether it was budget cuts,
MSHA departnent downsi zing, no nmatter what the cause was,
the United M ne Wirkers has al ways backed MSHA. And the
United M ne Wirkers did not, and let ne repeat, we did not
back MSHA expecting any favors or special things down the
road. We backed MSHA because it was the right thing to do.

Now |I'm chal l enging this board to do the right

thing, and that is to go back to the table, sit down at the
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table, rewite this proposal and incorporate the
recommendati ons nade by the advisory council to protect
every man and woman in this country's coal mnes. Thank
you.

MR. NICHOLS: Larry, do you want the reports you
had put in the record?

MR KUHARCI K: Yes sir?

MR. NICHOLS: Do you want the reports you were
referring to or had in your hand? Do you want those as part
of the record?

MR. KUHARCIK: Yes sir. | nmade you a copy, al
those, |I'm sure your agency has it. But the coal m ne nust
admt themto you

MR. NI CHOLS: Ckay, let's --

MR, KUHARCI K: These are the 26 in the past 10
nont hs.

MR. NICHOLS: Ckay. Let's --

MR. KUHARCI K:  And | have many, many nore, but |
t hought that went far enough, 26 in 10 nonths, ridicul ous.

MR. NI CHOLS: Ckay, let ne, while you're up
here, let ne say again, the agency's position on personal
protective equipnent. It is the agency's desire to never,
never have to have a person use personal protective
equi pnent, that the entire dust concentration problem can be

engi neered out. And that will be, that's a high standard to
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neet. That will be the discussion that takes place first.
If the probl em cannot be engi neered out for the people
farthest downwind, it is not our desire not to, not to have
t hese people protected in sonme way. And that's where the
consi derati on of personal protective equipnent will cone
into play.

MR KUHARCI K: | understand that, but ny point
was when a coal conpany can petition you and say we have
exhausted all engineering controls and we got to have these
Airstream hel nets, | told you about our velocity but raised
and they told us that they could never do it, and they did
it. They do work. Engineering controls work, and we shoul d
go use the helnets, but do not raise the |level of mlligrans
for the person using the helnmet. | can't accept that.

MR NI CHOLS: GCkay. Al right. Let's use the
exanpl e you gave that |I'mpetitioned as the adm ni strator
for the use of Airstreamhelnets. First thing | would do
woul d go back and talk to Tim Thonson, the district manager
and Paseroff and get their feedback on whet her al
engi neering controls have been exhausted. |If they tell ne
no, then request denied. One other commenter said we ought
to have a neeting and di scuss this before the approval for
Airstream hel mets i s granted.

| can guarantee you there'll be a |ot of

nmeetings and di scussions on whether there are any other
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engi neering controls that can be applied to these -- these
peopl e wor ki ng downw nd.

MR, KUHARCIK:  Well, ny belief is today's day
and age and technol ogy, engineering controls, there's
sonet hing out there we can do. |If we tighten the curtains,
if we nmake sure the stopping line is proper, if we do
everything we're supposed to do, engineering controls wll
take care of the problem W proved it at Blacksville when
we raised it to 650 and we was told absolutely no way, and
we're doing it easily. And so the Airstream helnets is not
an answer and raising the mlligrans is not an answer to put
our people in that exposure. That's just ny opinion on
that, and I'mstanding fast to that. | don't agree on that
part at all.

MR. NI CHOLS: Gkay. Thank you. Qur next
presenter is Wayne Conway, also with the United M ne Wrkers
of Anmeri ca.

MR. CONVAY: Ladies and Gentl enen, nmy nane is
Wayne Conway. |'mthe safety commttee person for Loca
9909. You know, | was under the understanding that MSHA was
actually going to take this programover. That you really
weren't confortable with the way the conpani es were taking
care of their sampling process. Well, I'"'mnot confortable
with what |'ve read, or should | say what |I've tried to

r ead.
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To nme, it was kind of was maybe we spent nore
time on the format, setting this up so we could be confused
versus actually finding some data to support we only want to
do one sanple out-by. Because it's actually, is it safe for
nme to believe that MSHA bel i eves that people that are out-by
aren't exposed to dust? You know, there seens to be maybe
kind of like a lapse in tine, that we're still going back to
where the belt lines are short and they're small. W're
dunmping into coal cars. Only the top portion of that coa
car is actually being exposed to people as it crosses the
m ne.

Vell, I"'mhere to tell you that these belt lines
are a lot faster, a lot bigger, every piece of coal that's
m ned by in-by people is being exposed to out-by people.
W're all on intake now W' re talking about mles of belt
line now And these mles of belt Iine have to be
mai nt ai ned.

And |'"m kind of curious, was there ever a
m ne-to-m ne survey done, if nothing else, just using a
Fi reboss books to determ ne how many shifts people are
draggi ng belts, how nmany people are shoveling belts, how
many peopl e are dragging returns, how many people are doing
not hi ng nore than track bolting, track cleaning. |'mjust
kind of curious. Was there any type of survey to that

effect?
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MR SCHELL: | can tell you what we did | ook at
is the nunber of violations that have been issued both on
operator sanples and on MSHA sanples out-by. And the reason
that we proposed at |least -- and the way we proposed that
was we woul d sanple those at |east once a year. The nunber
of violations that are issued on out-by DAs are very, very
small. | think less than 20 a year. Another point | wanted
to make, that didn't nean that we were only going to sanple
the out-by DAs. It would still be our policy to sanple
out -by areas and only, you know, the way the procedure is
now, once we find high Ilevels of dust out-by, the operator
is required to incorporate that DA into their plan and then
it's sanpled. W would continue to do that.

MR. CONVWAY: But the word "designated” is kind
of what troubles me. There's no set format on how we're
pl anni ng on sanmpling out-bys. It says nothing nore than

"designated,” which neans actually nothing to ne.

MR SCHELL: Ckay, well the "designated" is the
same interpretation we have that now. That's where we've
already identified that as a dust-generating source and the
operator then is required to list that in their plan as a
dust-generating source. W would be required to sanple that
at least once a year. And then, in addition, we'd be

sanpling other out-by areas. And if we found those to be a

probl em the operator would have to include those in the
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pl an.

So if your concern is that that may not be
frequent enough, that's a valid comment, and that's
sonet hing we need to consider. But we wanted you to know
the reason that we said once a year was, we do issue
relatively few citations at those out-bys, but your coments
on our frequency are sonmething that we need to consider.

MR. CONWAY: Yeah, because, you know, the anpunt
of people that it takes to actually maintain belt lines in
today's coal mnes is alnpst as great as the people who are
wor king at the face. Engineering controls for those type of
peopl e, spray bars every mle apart. But you know if that's
still alittle bit too dusty, go ahead and order this
respirator. It's not going to help you, because we don't
have to pit-test you for it, but take it anyway while you're
dragging. And that's the type of thing that the out-by
peopl e are working in.

And like | said, there are so many nore of them
now t hen ever before, because like | say, we're being
actual ly exposed to every piece of coal that's mned at that
face. By the tinme it gets outside, soneone has to nmaintain
this. Like | say, there are just not enough peopl e being
tested, because your actual continuous nonitoring could be
establ i shed through the whole coal mne. Let's not just

tal k about face. There's no reason why it can't be done.
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Anot her point is I'mkind of curious, was there
any survey done on the actual out-by people that are
recei ving black lung benefits or has received bl ack |ung?

MR SCHELL: Not that |I'm aware of.

MR CONVWAY: | think you'll find that the bul k
of those people are out-by people. The |ast three people
frommny mne alone were out-by people, have never ever spent
not one day at the face other than maybe having to go and do
some out-by work. The reason | say it is nmy wife was one of
them an she received 10 percent.

MR SCHELL: Well, that's a fair comment. We'll
| ook at that data.

MR CONWAY: Like | said, it's not that we do
not appreciate what your overall intent is, but we're going
to have to live with this probably another 20 years before
it's ever |ooked at again, so we need, you know, all the Ts
crossed on this thing. Are there any questions?

MR NCHOLS: | don't think so. ay. Thanks,
Wayne. We're about hal fway through the list of fol ks that
signed up and wanted to present testinmony. | think we're
going to work straight through |unch, because | know sone
peopl e need to either travel back and get to work or just
travel back to their -- sonme distance to their homes. So
how about if we take a break now until about 11:25, and

let's try to get back on tinme and get seated and ki nd of
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qui et down so we can get started back on this hearing.

(There was a brief recess.)

MR NI CHOLS: You know we announced to the
hearing this is going to be very difficult to determ ne when
single shifts started and plan verification took over, so |
need to do one thing here, if you'll bear with ne. MW
attorney tells ne | need to read a piece into the record on
plan verification so I'll do that and you can continue to
testify on both as we said earlier, this seens to be turning
out to be one hearing, so, which is fine with us, but | do
need to read one statement on the record.

The plan verification proposal indicates that
One, MSHA should take full responsibility for all respirable
dust sanpling for conpliance purposes; Two, MSHA shoul d
verify ventilation plans at typical production |evels and
Three, MSHA should require operators to record production
| evel s and dust control paraneters to nonitor dust |evels.
The MSHA rule would do all three things. Under the plan
verification proposal, all the existing requirenments in our
regulations at 30 CF.R Parts 70 and 90 for underground
coal m ne operators to conduct respirable dust sanpling
woul d be revoked. MSHA woul d assune responsibility for al
sanpling to determne if mners are overexposed to
respirable coal mne dust. This includes binmonthly

sanpl i ng, abatenent sanpling, sanpling to establish a
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reduced standard in mnes where quartz is present, and Part
90 sanpling for mners who have evi dence of the devel opnent
of pneunoconi osi s.

Si nce MSHA woul d conduct all sanpling, the
m ners' representative would have the right to observe
sanpling with no | oss of pay. Before approving ventilation
pl ans, MSHA woul d conduct verification sanpling under
typi cal production levels, with only the controls listed in
the plan in effect, and for the full shift. This would
assure that mners are not overexposed to respirable dust.

The results of these verification sanples nust
be below the "critical values" listed in Section 70.209 of
the proposed rul e before MSHA woul d approve a plan. The
proposal defines "full shift" differently for purposes of
pl an verification and abatement sanpling and for binmonthly
conpl i ance determ nation. The proposal would revise the
exi sting definition of "concentration" so that it is an
ei ght - hour equi val ent neasure, even if the work shift is
| onger than eight hours.

In addition, under the proposal, only MSHA
sanpl es woul d be used to establish a reduced standard in
underground coal mnes where quartz is present. This would
change the existing procedure, which allows operators to
submt sanples which are averaged with MSHA sanpl es.

Finally, MSHA would allow | ongwall m ne
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operators to use, on a limted basis, either powered
air-purifying respirators or admnistrative controls when
feasi bl e engi neering controls cannot maintain respirable
dust levels at or bel ow applicable standards. Coal nine
operators nust first request that the Adm nistrator for Coal
M ne Safety and Health determne that all feasible

engi neering controls are in place. |If so, MSHA woul d grant
the operator interimventilation plan approval. However,

t he operator nust inplement any new feasi bl e engi neering
controls which m ght becone avail abl e.

So we'll continue with the Iist of those fol ks
that have signed up to testify. The next present will be
Jack Rhinehart, also with the United M ne Workers of
Aneri ca.

MR RHI NEHART: M nane is Jack Rhinehart. [|'m
a 23-year veteran of Consol Black Il mne. | served there
for Local 1702 as a safety comm tteeman for 12 years,
chairman of that commttee, and al so as president and vice
president of that local. | now serve in District 31 as a
board menber for District 31 for United M ne Wrkers of
Anerica. | had four key points that I'd like to bring to
you today and a summary of these issues.

One, this elimnates the entire conpliance
sanpling requirenments in part 70 and 90, with no repl acenent

for conpliance sanpling; two, drastically reduces the
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frequency of shifts sanpled for respiratory dust conpliance.
This woul d be six times for mner sections, one tine a year
for the out-by workers, such as masons, beltnmen. These
gentl emen are exposed to dust al so; three, would increase

t he dust exposure |evel above those contained in the Mne
Act and current standards from2 mlligrans to doubled at 4
mlligrans on the longwall face. Gentlenen, black lung is
still a killer in the coal industry; four, prevents mne
operators to replace engineering controls with respiratory
protection or adm nistrative controls on longwalls, which is
prohi bited by the Mne Act.

Gentlemen, in nmy office, daily we have retirees
who cone in, and when they cone in, they' re carrying oxygen.
These gentl enen worked [ ong and hard, and sone of these nen
never received any benefits fromblack Iung. Thank you.

MR. NI CHOLS: Thank you, Jack. Qur next
presenter is Danny C ark, also the United M ne Wrkers of
Aneri ca.

MR CLARK: This is a surprise. | didn't really
realize that I was on the list, but basically it's the sane
thi ng as what other people have been pointing out to you.
One of the mmin concerns that we have at our mne -- | work
at 84 mne and 1197, and our full shift sanple is only 480
m nutes, which doesn't work. If you're in there for a

12-hour shift, that's a lot nore than 480 m nutes, and
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you're not getting an accurate reading. | guess that's

about it. I'Il let sonebody el se go.

MR. NI CHOLS: Thank you, Danny. | can't make
out the next nanme. 1Is it Timor Jin? Okay. Cone on up.
VWhich is it?

MR. ROBLACK: Robl ack.
MR NCHOLS: Tim Ckay.
MR. ROBLACK: M nane is Tinothy Roblack. 1'm

the chairman of the Health and Safety commttee from

Cunberland mne. 1've been a sheer operator on a | ongwal l
for about 11 years. |1've spent countless hours documenti ng
the respirable dust programat our mne. 1've also

partici pated i n nunerous neeti ngs nanagenent and uni on and
MSHA to resol ve our respirable dust problens. 1 also have
testified at hearing in the past concerning respirabl e dust
rul es changes.

The new proposed dust rule change will greatly
weaken the respirable dust control throughout our nation.
will testify now, as | have testified before, that to
elimnate CWP, Coal Wbrkers Pneunopconiosis, or black |ung,
an entirely preventabl e di sease, we don't have to isolate
some strange gene or identify some unknown chemical. W
know t he causes.

To elimnate the causes of CWP is to elimnate

CWP, pure and sinple. Good and enforced respirabl e dust
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rules will do that. Despite the nmountains of paperwork and
information |I've received on this subject, the dust rules we
need are el enentary school sinple. They are as foll ows:
Dust sanmpling nmust be portal to portal, regardless of shift
| ength. At our mne, our |longwall and sections run shifts
that can be eight, nine, 10 or even 12 hours. Respirable
dust sanpling nmust continue at its current rate or increase.
Anything less is a reduction in our protection.

MSHA nmust be allowed to single sanpl e dust
| evel s to spot check the levels of protection afforded to
our mners. For exanple, about four years ago, our |ongwall
was out of conpliance. They did two sets of conpliance
sanples. Finally, it came into conpliance, but it was a
very |low reading of .9 percent average. MSHA cane in and
made a single sanple and their average was 1.9.

| f MSHA had not stopped production and checked
t he dust paraneters, we probably woul d have been out of
conpl i ance again. However, no action was taken. But the
mai n concern was the single sanple proved that our |ongwal l
was not dust-free, as we were led to believe fromthe
conpany sanples. And nost inportantly, the single sanple
prevented a part 90 miner from being assigned to that area.

Safety comm ttees and miners' reps nust have
i nput over all aspects of respirable dust control plans.

For exanple, we have part 90 assigned to a |ongwall belt.
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The DA on this belt is in and out, in and out. After

nuner ous neetings, phone calls, picking up -- plans by
managenment, the miners' rep was finally able after a | engthy
time to get the part 90 mner noved to a | ess dusty

at nosphere.

If the mners' rep were not there to have input
into all aspects of respirable dust plans, this would not,
definitely not have happened. A part 90 m ner has to have
all the protection afforded to himunder the law. He's
already paid his dues to the industry. The mners’
representative being present throughout the whole respirable
dust plans assures this.

Conti nuous dust nonitors. Extensive research
and noni es have been spent on their devel opnent. The mners
believe this is a useful tool whose tinme has conme. W
believe this tool is useful, not for a conpliance issue but
to spot problem areas so they can be addresses as soon as
possi ble. The sanpling tools used today are the sane basic
tools used since 1969, 31 years ago. It takes about 10 days
to obtain the results of a sanple, delaying identifying
probl em areas. No other industry in this country uses the
sane basic tools to identify health hazards that were used
31 years ago.

Airstream hel mets nust not be used in |ieu of

engi neering controls. They are not a sealed unit. They are




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © O N O O »h W N B O

difficult or inpossible to use in |ow height conditions.
Their effectiveness is greatly reduced once you bend your
head over by as nuch as 60 percent. It is also unknown how

the fibers in the filters will affect the lungs as tinme goes

on.
Al'l ow ng conpanies to use Airstreamhelnmets in

lieu of dust controls is a travesty. | know that from

previ ous face experience. |f you have a respirabl e dust

problem vyou also have a float dust problem They go hand
in hand. To allow Airstreamhelnets in lieu of dust
controls will allow conpanies to go to 4.0 mlligrans.

We'll be setting up, in our case, a longwall, for a
condition -- float dust. Should ignition occur, a |ongwall
woul d have biblical disaster proportions. Allow ng
Airstream helnets in lieu of dust controls will place our
own industry in the sane dilema that we will be in when the
noi se rul es take effect.

The conpani es generally take the easy way out as
far as noise regulations go, opting for hearing protection
in lieu of engineering controls, thus placing the industry
in a pickle come Septenber 13th, 2000. Allow ng Airstream
hel mets in lieu of dust controls will place the coa
industry in the sane type of predicanent -- as they,
managenent, has pl aced thensel ves as far as noi se reduction

goes. They always try to take the easy way out.
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To elimnate CWP is not conplicated. The rules
need to do this as stated above and nust be enforced. |
testified to the advisory committee in '96 that the -- and
the proposed rules as they cone down to us now, in kind
words, are kind of a big disappointnent to us in the m ning
industry. | ask, where is our protection? Under these
proposed rul es, how can we hel p our people should they cone
up with a respirable dust problem Under these proposed
rul es, we have no way to hel p our people.

Al so, renoving any crimnal penalties also
renoves any type of |everage we have to ensure conpanies do
what is required under the law to protect our mners. In
summary, as a kid who grew up in the coal patch, ny father
and grandfather were both mners. The old-tinmers in ny town
had a lot to do with raising me. If you were a good worker
and you perfornmed good quality work, they took you under
their wing. |If you didn't, they didn't have anything to do
with you. As the saying goes, it takes a whole village to
raise a child. | knew that 40 years ago.

The | ast dozen or so years, |I've tried to nmake a
difference in our industry. As | worked on a |ongwall every
day, | tried to |l oad as much coal as | could, | tried to do
it safely, and | tried to |leave the place a little better
than | found it. As | wal ked away fromour longwall in

October 1999, | questioned nyself, despite ny efforts
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towards health and safety on our longwall, did | really
leave it in better condition than I left it.

You must ask yourselves, if these proposed rules
are allowed to be inplenented, did you |leave the industry in
a better condition than you found it? One of the reasons
why | wal ked away fromour |ongwall in October of 1999

t hroughout the course of ny enploynent on the |ongwall,

about the | ast dozen or so years, | |ost about 30 percent of
ny breathing capacity. |I'man avid outdoorsman and | hunt
in the mountains of central PA every year. | hunt with

menbers frommy canp who are retired fromwhite collar jobs
and are in their md-60s and they have to wait on ne because
| can't keep up with themdue to nmy breathing difficulties.

It's probably too late for ne, but | am
testifying for the man who took ny place. | amstill trying
to leave the place in a better place than | found it so that
I may be worthy of those that went before nme. |1'mhere to
answer any questi ons.

MR. NI CHOLS: Thank you, Tim Qur next
presenter is Mke Caputo, also with the United M ne Wrkers
of Anmeri ca.

MR. CAPUTO (Good afternoon. First of all, I'd
like to thank the conmttee for this opportunity to speak
here today. M nane is Mke Caputo and |I'ma 20-year -- 20

plus year coal mner, and I'mal so a nmenber of the West
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Virginia legislature. 1'ma nmenber of the house of

del egates. |'mhere for a couple of reasons today. The
first, of course, being the health and safety of mners, but
also as a state legislator | deal with all types of

| egi sl ation, including many mning | aws.

So 1've had firsthand experience with proposing,
drafting and adopting rules and regul ations to hopefully
make life a little easier for the citizens of our state.

For sone tine, we as mners have asked MSHA to get invol ved
and to hel p make an unjust, one-sided and what nost, wth
maybe the exception of coal mine operators, consider to be a
totally unfair, unlevel playing field. The health and
safety of the miner nust always be first and forenost.

We're not asking for anything special. Al we
want is what we deserve. That being fairness and equity.

But to do this, many things nust be mandated by law. As a

| egislator, it is ny opinion that you have failed to do so
in your proposal. Oher than parts of the plan verification
and single shift sanple | anguage, the rest of the rule is
qui te vague.

As | read the rule, | also noticed that you
failed to adopt major parts of what the Secretary of Labor's
advi sory comrittee recommended. It nay be in the preanble,
it may be in the question and answer section, but it is not

inthe rule itself. And | can tell you from experience that
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if every T is not crossed and every | is not dotted, the
rule can and nost likely will be challenged in court.

If all of these things are not actually part of
the rule, the docunment is not worth the paper it was witten
on. During our tine in |legislative session and throughout
the year, | see many miners cone to the state house for
hel p. They need hel p because their |ives have taken a
drastic change. They have been stricken with deadly bl ack
| ung di sease. Many can't nmake it across the capital w thout
stoppi ng several times to catch their breath, and nost are
carrying portable oxygen bottles with them

They woul d hope, as | would, that the whole
intent of this newrule is to make m ners' exposure to
deadly coal dust less, less than it was and has been in the
past. But the rule seens to be going in the opposite
direction. The 2.0-mlligramstandard can now be as much a
4.0-mlligramstandard. Mners are now going to be forced
to work in a nore dusty area by being forced to wear a
powered air-purifying respirator with a N OSH approved
filter.

Can't you see this is a real problen? W have
m ners wearing these helnets right now, in ny mne, because
they feel threatened with a 2.0 standard. Now we are goi ng
to allow double the dust? How w Il this raise the mners'

confi dence? The other problemis the new Nl OSH approved
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filter. 1t fogs up the shield, because it restricts the
flow of air too nuch

So now we will be having mners using cut up
rags instead of filters. This will cause a higher nunber of
bl ack | ung victins passing through Charl eston, because
adequate protection is not being provided properly. This is
just one exanple of the flaws of this proposal. | believe
MSHA needs to go back to the drawi ng board and one, follow
t he advi sory conmittee reconmendations and two, listen to
the mners. W already have over 1,500 mners dying every
year from black lung. That's about one mner every siXx
hours, dying the nost horrible death that anyone could ever
i magi ne.

And | don't know how many of you have friends or
famly that have died fromthis horrible disease, how many
of you have sat and talked to those individuals, but if you
want a real reality check, go into sone of the coal m ning
communities, go to sone of the black lung clinics and see
what a horrible last few years of |life these individuals has

had to lead for working their entire lives in the coal

mnes. That is a reality check. |It's conparable to a fish
out of water. And | think if you go back and visit with
t hese fol ks, you'll have a nuch better understandi ng of why

the United M ne Wirkers have fought for so nany years to

cl ean up dust in our coal m nes.
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Again, listen to the mners. This is a tool
that is to protect their health and safety. It is not a
tool to protect the bottomline for coal operators. Thank
you very nuch.

MR. NI CHOLS: Thank you, Mke. Qur next
presenter will be Harry Powell, also with the United M ne
Wor kers of Ameri ca.

MR. PONELL: Good norning, ny nane is Harry M
Powell. 1'mwth the safety commttee at the Cunberl and
mne, District 2, Local 2300. Joe Main spoke earlier about
the confusion that m ners have concerning the MSHA proposal.
There is confusion. | haven't read it yet. | haven't seen
the whole thing yet. And nine chances out of 10, whenever |
do get the opportunity to see it, | still won't understand
it all.

However, what | do understand and what | do know
about is when is running a sheer and wearing a dust punp
pass after pass after pass. That is where nmy expertise
lies. Being a forner assistant fire chief and being able to
nove fire and snoke with water, | said to nyself on one of
those many, many faces up and down that face, surely | can
nove dust the exact same way.

U S. Steel Mning Conpany, who owned Cunberl and
Mne prior to Cypress, prior to RAG had a program whi ch was

call ed the Score program whereas, if you cane up with an
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i dea that woul d enhance and increase productivity, you were
awarded a check anywhere from $1, 000 to $15,000. | cane up
with an idea of controlling dust basically the sane way |
was able to control snoke as a fire fighter. Qur dust
sanpl es were under 2.0 consistently for a nunber of passes,
for a nunber of sanples. As a matter of fact, | can
honestly say that | wore a dust punp for weeks upon weeks at
atime trying to find out how this was done.

What the conpany allowed ne to do, what the
conpany allowed the United M ne Wrkers to do for a very
brief instant in history, was allow the United M ne Wrker
to control the dust paraneters and to have full run of
nodi fying and putting any kind of controls on the sheer.
What the conpany did was they went back to the basics. They
al | owed the person who was running the nmachine to dictate
and say where the problemlies.

The first check that | received fromU. S. Stee
was for $9,750. The general nanager and superintendent and
| and the president of U S. Steel M ning Conpany becane
close friends. We were on a first nanme basis. | also had
t he phone nunber of the president of U S Steel M ning, cal
me anytine Harry, whenever you want.

| was given an ultimatum [If the |ongwal l
stayed in conpliance for six nmonths, | would receive anot her

check. Not if you or your crew remained in conpliance, if
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the longwall remained in conpliance for six nmonths, you
woul d recei ve anot her check, | was told. Needless to say,
ny second check was for $6,649.50. And | have to add that
Disney Wrld is quite lovely at that time of the year

The speed Iimt on nost interstate highways is
55 to 65 miles per hour. However, sone of us, through human

nature, intend to travel 70 to 75 mles per hour. Qur dust

| evels now are at 2.0. |If they're allowed to go to 4.0, we
all know how human nature is. | hope | amnot naive in
thinking that MSHA will protect and watch over mners. |[|'ve

only been on the safety conmttee a little over a year
What | ask is that the dust |evels do not be
permtted to go to 4.0 mlligranms, and in addition, that
dust sanpling not be reduced by MSHA. Thank you very nuch.
MR. NI CHOLS: Thank you, Harry. Qur next
present will be Mke Ayers, also with the United M ne
Wr kers of Ameri ca.
MR AYERS: H . M name is Mke Ayers,

A-Y-E-R-S. | ama nenber of Local Union 1702, District 31,
29 years mning experience, 25 years underground. | had
some witten conments here. |'mnot going to bother to read

them Most of you, you've been hit with the same ones over
and over. The one question | have, and reiterate what Joe
and M ke Caputo said, if it's not in witing, if it's not

part of the rules, who's going to enforce it?




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © 0O N O O »h W N B O

|*ve heard Marvin make comments, and Ron, and
George, how they would do it, but are you going to be here
forever? None of you is planning on to retire? No one
pl ans on dying? W need it in witing. W need it in black
and white. Your answers. |'mconfortable with your
answers, but whoever is in control is who sets the policy.
If you' re gone tonorrow, there nay be a different policy.
That's all | have to say.

MR. NI CHOLS: Thanks, Mke. It we put it in
witing, do we have a deal ?

MR. AYERS:. Ask Joe

MR. NI CHOLS: Joe's shaking his head yes. Qur
next presenter will be Randy Bedillion. | may have
but chered that nane al so.

MR, BEDILLION: It's closer than a | ot of people
get .

MR NICHOLS: GCkay. Also with the United M ne
Wr kers of Ameri ca.

MR BEDILLION: |'ve got 25 years in the mne
this year. Wien | started back in 1975 at Valley Canp, of
course the mning site rules were all different, and | used
to see this guy standing in that dust and in the | ast years
that's went by, even on the wall, |'ve seen these dust
paraneters drop, which is a plus, and it's due to the

controls. And | was going to ask about, | was going to ask
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George that a statement he had nade earlier that if a sanple
cones at 1.71 or under, that area's not to be sanpled again,
if it goes beyond the 2.0, that area is to be sanpl ed again.
Am 1 correct on that, CGeorge? It's what you're saying now,
but where does it say it in black and white that that's the
way it's going to roll?

MR N EWADOVSKI: Well, the, the reference to
the 1.71, that's in the rule and it basically identifies the
criteria we're going to use to determ ne whether or not that
pl ant shoul d be approved or rejected. There's nothing in
the rule, that's correct, that says exactly howis it that
we're going to be doing conpliance sanpling, what |evels are
we're going to be citing and what levels are we're going to
be actually going back to resanple. That's not in the rule,
that's correct. That would be in our, which they are, in
our inspection procedures.

MR. BEDI LLION: And then again, those
procedures, when the guys that are in charge today go, those
procedures coul d change by the next guy com ng down the
l'i ne.

MR. NI EW ADOVBKI :  Those procedures coul d
change, yes.

MR. BEDI LLION: And another point | want to
make. |'ve seen conpanies do this, and it's nore or |ess

li ke the snowball rolling downhill. 1t don't do nothing but
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get bigger. And | don't feel that our sanples ought to go
beyond the 2.0 to 4.0, because the next thing they're going
to ask for is 6.0. And whether we put an Airstream hel net
on or not, that just gives them a scapegoat, and that's ny
beliefs on that.

| think that's a part of the rule that we don't
even need. They can, like Brother Harry said, they were out
of conpliance with their methods, that they have the nodern
t echnol ogy now and they can get back in conpliance. And it
don't make ny lungs any worse. That's all |'ve got.

MR. NI CHOLS: Thank you, Randy. Qur next

presenter is John Ealy, also with the United M ne Wrkers of

Aneri ca.

MR EALY: 1've got a letter here, which | think
["mgoing to submt to you, okay? |'mnot going to take
time toread it all. |1've worked at Cunberland M ne now for

and 23 years, about 24 years underground. Used to work the
face, and now | work out-by, spend a lot of tine on the
belts. | calibrate CO nonitors and take care of the AMS
systens primarily in the m ne.

And one thing that's been bothering nme pretty
much all day is the technology, | believe, is there to have
conti nuous nonitoring systenms on the dust control plans.
|'ve been at Brewston with Joe Main and tal ked to some of

the people in NNOSH and, |like | said, | believe it's -- the
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conpany had no problemfinding a way to have an AMS system
in a gas-filled environment and noi sture and all the other
rock, dust and salt when they wanted to raise the nethane

| evel from 1l percent to 1.5 percent in return.

And | believe it's just a comm tnent that they
have to nake to be able to make that available for us. And
like Timsaid, it takes quite sone tinme for a dust sanple to
actual ly come back, where if we could continuously nonitor
this condition, I think we could better control what
happened to us in the i mediate future, you know. | think
it's time that we could try to do sonething like, that's one
of the areas, | guess, that everybody has said everything
else l'd like to say, which | don't need to and |I' m not
going to take time to do that, but Timnade al so a good

poi nt there.

Just, you know, talk to yourselves. | know you
don't work in the mnes, and the black lung is still alive
and well in the coal mnes. And through all these proposed

rul es, search your soul a little bit and make sure that
you're leaving it better than it was. You know, | nean
everybody has to do it on an individual basis. [I'll |eave
this with you, and thank you for your tine.

MR. NI CHOLS: Gkay. Thank you, John. Qur next
presenter will be Larry Steinoff, also with the United M ne

Wor kers of Aneri ca.
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MR STEINOFF: Hello. M nane's Larry Steinoff.
| work for the RAG conpany at the Enerald M ne, Waynebor o,
PA. 1've been here since Novenber 1978. |'mcurrently
enpl oyed as a UMM m ne exam ner, and | al so have ny system
m ne certification for Pennsyl vani a.

| started my mine career in the Sanford Mne in
Bobstown in April of 1974 at the age of 19. In ny 26 and-a-
a-half years of mning experience, |'ve operated many types
of m ning equi pnent and have done many different job
classifications, both at the face and out-by areas. Since
|'"ve been at the Enerald Mne, |'ve spent six and a half
years on the mne rescue teamand al so five years on a fire
fighting team | amcurrently vice president and al so the
chairman of mning health and safety conmttee for our Loca
Uni on 2258.

To start with, the proposal dust rules, they are
very confusing to ne, to say the |east, and very conpli cated
to understand. | ama mner who needs to understand rul es.
To start with, MSHA proposed to sanple face area people 480
mnutes a shift six tinmes a year, which totals 2,880 m nutes
a year, which is 48 hours per year. And our out-by people
only once per year. As you can tell, I"'mnot a speaker, |I'm
a nervous w eck.

At our mne, our current work schedul e consists

of 10- hour days six days a week 50 weeks a year. This
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totals up to 3,000 hours per year, or 180,000 m nutes, which
under the current proposal would | eave 177,120 m nutes, or
2,952 hours per year the face people work that are not
sanpled for respirable dust. At the present tine, --
operators are required to sanple face people at |east 30
shifts per year, and under the proposed rule, we don't have
to. The MSHA funding for the dust sanpling is not even
guaranteed at this tine.

Cont i nuous nonitoring systenms. Wth the push of
a button on ny conputer tel ephone, | can send information to
any part of the world in a matter of seconds, but they say
continuous nmonitoring is not present at this tine. | have a
hard time believing that we do not have the technol ogy and
capabilities to do this. The same way we nonitor nethane,
CO and air current in the mne, this needs to be done so
t hat when dust |evels exceed the legal limts, adjustnents
can be made at that tinme and not days or weeks |ater.

The sane precautions we currently take for
ventilation of methane in the mne so that when trouble is
spotted, it can be handl ed and corrected. And | am al so
troubled by the part 90 in the proposed dust rules for our
m ners and that the dust |evel could be raised fromthe
current 1 mlligramto 1.26 mlligranms. To protect these
i ndividuals, the current regulation of 1 mlligramshould be

cut in half, and nore if needed.
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| believe MSHA needs to seek new met hods of
controlling dust in mnes. Engineering controls are not out
of reach. The nost trouble | see in -- is not naintaining
what we currently have. Water spray systens, air current
and velocities. Qur coal conpanies spend mllions of
dollars on longwal | face equi pnent and they can produce as
much coal as possible and nake their huge profits and
bonuses. | say spend sone of the noney on controlling
engi neeri ng.

The reason we have the Coal Mning Health and
Safety Act of 1969 is very clear and sinple to ne. Too many
mners in the course of their enploynment were either
injured, killed or suffered long-termeffects of float coal
dust and ot her hazards and then would die a very slow and
pai nful death. The key issue here is preserving the health
and the safety of our coal mners.

|'ve seen a lot of inprovenents in the mnes in
ny 26- and-a-half years as a coal mner, but | believe that
for the nost part that the new proposed dust rule is not one
of them | believe that somewhere along that |ine that MSHA
has forgotten the nost valuable of all resources, the coa
mners. W are currently mning six to seven mllion tons
of coal per year, and any way you cut it, that adds up to a
huge anount of coal float dust.

M ners' representatives participation. | was
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very concerned about not being able to afford the
opportunity to represent some 400 coal mners of our mne
when sanpling occurs. W are elected to serve themas their
m ne health and safety representatives and they not only
expect us to represent themand to participate in anything
that could | essen their chance of injury or illness, they
deserve it.

We are the ones who give this country electric
power we need for today's demands. For this, we get
proposed hi gher dust regul ati ons and fewer sanpl es taken.
In closing, | would recomend that the reconmendations of
t he advi sory conmittee appointed by the Secretary of Labor
to be considered concerning these proposed dust rul es,
because | believe we all want to see the same result. The
health and safety of the mners, both men and wonen, nothers
and fathers, brothers and sisters, who give this nation our
nost val uabl e resource, coal. Thank you

MR. NI CHOLS: Thank you, Larry. Qur next
presenter will be Bob Kurczak, also with the United M ne
Wr kers of Ameri ca.

MR KURCZAK: My nane is Bob Kurczak.
represent the United M ne Wirkers of America, Local 1570,
Federal Number Il mne, and I'ma nmenber of the m ne health
and safety conmttee at that mne. | just want to touch on

one specific issue, and the reason |'mdoing this is | was
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directly involved in the continuous dust nonitoring pil ot
programthat was ran at our mne.

The continuous nonitoring of coal mne dust,
whi ch woul d provide instant information on dust |evels and
record dust |evels over a long period of time has | ong been
a demand of mners. These devices would provide mners with
i nval uabl e i nformation on | evels of unhealthy coal dust in
their environnment. Wth [imted dust sanples under the
proposed new rule, this would be vital in recordi ng dust
| evel s miners are exposed to.

Results from coal dust sanples can take days to
process. Instant information is needed so pronpt action can
be taken to control unhealthy coal dust levels. The
advi sory comm ttee reconmended devel opnent, testing and
i medi at e depl oynent of such nonitors. The advisory
conm ttee concluded that continuous nonitoring of the mne
at nosphere and the control of dust paraneters offered the
best | ong-term solution for inproving the existing federal
programto prevent black |ung anong coal m ners.

Over the past years, machi ne-nmounted systens
have been devel oped and tested in a nunber of mnes, and
whi ch | nmentioned, we had a systemat our mne. | wll
admt this, the thing did have sone problens, but | was
assured, | was in contact with the people from Nl OSH, and

they told me that these things could be corrected. As a
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matter of fact, the governnent agreed to issue a contract to
conplete the work on this system and for sone reason, NMSHA
and NICSH did not follow through with this plan.

In closing, | would Iike to say that the M ne
Act gives MSHA the authority to issue technol ogy-driven
rules. It is clear that if MSHA does not issue such a rule
requiring these devices, they will never get into the coa
m nes. Thank you.

MR. NI CHOLS: Thank you, Bob. Qur next
presenter is Chuck Hayes, also of the United M ne Wrkers of
Aneri ca.

UNI DENTI FI ED SPEAKER: He did his earlier

MR NI CHOLS: Okay. Then our next presenter
wi |l be Nancy Dorsett, and ny note says WA

M5. DORSETT: |1'mgoing to sit here, because
["lIl never reach that m crophone. M nane's Nancy Dorsett.
I"ma graduate student at West Virginia University in the
department of mning engineering. | also spent 18 years
wor ki ng underground, five of themon a longwall. Necessity
is the nmother of invention, and if we do not demand
engi neering technology, it won't be produced. |If we give
the operators a way not to inprove technol ogy, then there
will be no demands fromthe operators to the m ning vendors
to inprove | evels of dust, water control, design and

shi el ds.
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And we have run into that problemwth the
hearing rules and the noise rules. By allow ng persona
gear to go in the place of engineering technol ogy, we have
set back noise control in the underground coal mnes. The
stone and quarry people are much further ahead of us in
noi se control. So if the operators cannot -- do not demand
that the vendors change, then there will be no change, there
will be no new technol ogy, and we'll all be wearing
Airstream hel mets before long. Thank you.

MR. NI CHOLS: Thank you, Nancy. Qur next
presenter is Red Knicely, also of United M ne Wrkers of
Aneri ca.

MR KNICELY: M nane is Red Knicely. I|I'ma
25-plus-year coal mner. Ladies and Gentlenen, | know what
bl ack lung is, seeing as to how ny grandfather, father and
three uncles were lost to this disease. For you all to cut
sanpling to six times a year, when we produce coal at our
coal mnes an average of 900 shifts a year, we produce coa
around the clock six days a week.

The conditi ons change hourly when we're
produci ng coal. Barometric pressure, tenperature, you know,
we can't control it within eight hours, and you're telling
me that you're only going to sanple it six times a year.
That's not acceptable. W' re going backwards. 1s sonebody

going to be standing here in favor of you 30 years from now
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tal ki ng about ne succunbing to black lung? No, | think not.

Those changes that you're proposing dimnish the
protection mners already have. So like | said, black |ungs
is going to be on the increase instead of the decrease. W,
the mners, have been trying for years for nore
participation in the dust sanpling program The mners
bei ng the ones that suffer and fall victimto black lung, we
shoul d have input, but the rule contains no standard
providing mners' reps with increased rates in this
procedur e.

You all said that we could travel. [If an
i nspect or does not have an AR card, we have no rights. This
is, I"'mtalking at the union mnes. Nonunion mnes are even
|l ess. We have a NIOSH i nvestigation going on now at our
coal m nes, you know, for different stuff underground that
we feel is harnful to us. W cannot even travel with them
Ladi es and Gentlenmen. | have to renove nyself, put nyself
on union business to be able to travel with them

The mi ners have been asking for continuous dust
nmonitoring. The rule contains none. The advisory conmttee
reconmendati on nunber eight called for this rule. In
closing, all one has to do is visit the hospitals, the
clinics within the coal fields to see what coal dust will do

to a man and his famly. To go back -- we need to elimnate
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bl ack Iung. Thank you.

MR. NI CHOLS: Thank you, Red. Let's break until
12:30. That's 10 m nutes.

(There was a short recess.)

MR NI CHOLS: Okay. Let's get started back.

Qur next presenter will be Rick Altman, also with the UMM
Is Rick in here? R ck Atman?

MR. ALTMAN. 1'Il be brief. 1 just have a
coupl e questions. On what is it, nunber six | think, on the
faces, if they can't come into conpliance we'll go with the
air helnmet. Has anybody given thought to, let's say this
goes on for a couple panels.

UNI DENTI FI ED SPEAKER:  They can't make it.

MR. ALTMAN: They can't nake it. Once again,
they're granted the air helnet. Over here on another part
of the mne, they have it nmapped out for a 1000-foot face,
10,000 feet long. Now, they' ve got to submt a plan for
that. |Is there any reason why that plan would then be
permtted. If they can't neet the requirenents at this
point in time, why would a plan then be granted if they
can't meet the paraneters. Wuld it be? O | guess ny
question is would it be granted?

MR NCHOLS: | don't seemto be having any | uck
with Airstreamhelmet issue. Do you want to try it?

MR. SCHELL: You know, our initial sense was
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that we were going to push engineering controls as far as we
could. Only if engineering controls, only if they had all
been i nmpl enented and didn't work, would we go to either

adm ni strative controls or recals (phonetic). |If that goes
on for some period of time, | think it may likely be that

t he agency woul d consi der things about production.

But that would not, the way we structured the
rul e, production was not one of the initial considerations
that we made in terns of whether you would go to
adm ni strative controls or to recals. So that may be
somet hing we need to consider. So your conment's well
pl aced, but | would think after sone period of tinme, that is
somet hi ng we' d have to consi der

MR ALTMAN:  Well, ny reasoning for this is
nobody submits for a shortened face. Everybody submts for
a |l onger one and further out, right? A deeper panel, a
| onger panel. How many of these mnes that have submtted
for a |l onger and deeper panel have subsequently submtted
that they can no | onger neet these requirenents and want the
Airstream hel mets? Do you know?

MR SCHELL: Not many, |'m sure.

MR ALTMAN: Apparently there nust be sone,
because there's a heck of a |lot of people using them
apparently. And when | read it, | was readi ng about the

epi dem ol ogy studies, there's really not a whole | ot on that
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in what you gave out, and there's -- you can't find it on
the Internet.

MR. SCHELL: Restate your question. Maybe |
m ssed your question. That you just stated.

MR. ALTMAN. Onh, the studies? Wat you have, or

what | received, |I'"'msure that's not the conplete study. |
nmean the excerpts that you gave us, |'msure that's not the
conplete study. |Is that correct?

MR SCHELL: That's correct.

MR. ALTMAN. | couldn't find it anywhere to be
able to get the conplete study. And |I'msure really that
t here shoul d be good reasons that we should be able to | ook
at those also. A lot of people here today, here's the sad
part. Scientific background, technically we don't have. W
are the guinea pigs, we are the rats. W are. Except we
stand upright. And I've sat through | don't know how many
of these. 1've listened -- and | think you were down here
in Morgantown a few years ago on the diesel regs. | think

you were there.

MR, SCHELL: | don't think I was.
MR, ALTMAN. Okay. Well, | apologize. And
here's, here is, | guess the part that infuriates ne the

nost. We cone down and we say what we think we feel we
know, okay? They're not a person here that's got an MD., a

Ph.D. Well, maybe there is, | don't know Ckay, | take
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t hat back.

We are the best case studies in the world. Tine
and time again we fall on deaf ears. W fell on deaf ears
during the diesel. What do we know? W' re dunb coa
mners. W're not that dunb. Now here we are once again.

There's no operators. | have yet to hear
anybody from any coal operator conme and speak dot. They
have said nothing. So if nothing is said, | take that as a
good sign that they think this is basically pretty good.

What you hear is, fromthe people here, and

we're telling you that this kills us, okay? It kills us.

And I'mnot a betting man, all right? But I'll bet this.
["lIl bet this falls on deaf ears, and |I'I|l bet nothing goes
on and I'Il bet we'll die. [1'll look around this room and

there will be people here that | have worked with, people
here that | have nmet, people here that | call friend, and
they're going die if you people right here, Al an, Ron,
Larry, everybody el se, Rebecca, don't finally step in and
say, | ook, these are the people that we have to protect.

And | have yet to see that happen in a very |ong

time. And I'mnot brand new out of the gate. |[|'ve been
around | ong enough. |If the operator says we want a | onger
panel, if they can't neet the air, stop it. I1t's a done
deal. |If they're out of a job, we're out of a job, you're

out of a job. It's that sinple. W're all out of a job.
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Nobody wants to be out of a job, but nobody wants to die.

You're in an office. W' re underground. You do
the studies. W do it real life. W deserve, really, for
once, to be heard, to be recognized and for the things that
are said and the things that are done to be put forth as
credi bl e evidence, and we'll never get that. That's really
all 1've got to say, other than really, |like, for once, give
us a break. Thanks.

MR. NI CHOLS: Gkay. Thank you. Dennis O Del
has asked to give additional testinony, and he can do that,
so Dennis, cone on up

MR O DELL: Good afternoon. M nane is Dennis
ODell. | aman international health and safety
representative for the United M ne Workers of America. |
have 25 years experience in mning. In 1996, | stood before
you and spoke as a rank and file mner. Today, | stand
bef ore you and speak as a representative on the
i nternational staff.

| would like to thank the committee for this
opportunity on what | believe nay be one of the nobst single
nost inportant issues that deal with the mners all across
this nation. W, meaning mners, who are under the
jurisdiction of the Departnent of Labor M ne Safety Health
Adm ni stration have al ways been very grateful for the

protection that your agency has had to offer us. By far, we
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know that we are bl essed with what is known throughout the
worl d as probably having the safest coal mnes to work in.
And a lot of this should be, and is, credited to your agency
and the inspectors who are on the ground every day trying to
enforce the code known as C F.R Part 30 which is used for
protecting mner safety.

Wth saying that, it also needs to be pointed
out all of us -- when | say we, | speak of everybody in this
room-- have m ssed a part of the Act sonehow in failing to
protect the health of the mners. Mners today are stil
dying, not just fromroof falls, fires, explosions or other
mne-related injuries, but mners are still dying of
health-rel ated ill nesses such as bl ack | ung.

| truly believe that you were trying to do
somet hi ng sonmehow to fix this by producing this proposed
rule that we have before us, but unfortunately it's fel
short in getting done what you' ve attenpted to do. This
proposal, as you've heard today by many who have testified
before nme, is considered to be quite conplicated and
considered to have fell short of the mark. Many people, for
exanpl e, the mners, |lawers, representatives and the
general public are not really sure as to what it says.

To further conplicate the issue, there was a
limted tinme to digest and to try and understand exactly

what you are saying with this proposed rule. The biggest
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nost single question | keep hearing is what is the actual
rule and what is just preanble or Q and A's? What is
enforceable, what is not? The preanble addresses a | ot of
things but, as we are all aware, inspectors, the very guys
that are on the ground trying to enforce the |law, cannot say
to preanble. Judges will and will continue and have inplied
that if it was intended by the law, then why wasn't it made
the | aw

Does anyone in this roomrenenber what happened
with the new ventilation regs. Do you remenber the nice
little blue Q & A book that was given to everyone. Well, it
ended up being nothing nore than just a docunent used for
bat hroom reading. That's about all it become worth. It
wasn't sonething that could be used for enforcement. Has
anyone in here ever seen a citation using the blue Q & A
book in the body of the citation as to what the conpany
violated? And | think you'll find the answer is no.

That's what | not only fear but what | know wil|
happen with this new proposed dust rule. Another need is to
fix the exposure Iimts. W went froma m ndset of asking
for a1 mlligramstandard four years ago to now giving up a
2 mlligramstandard and possibly allowing as high as a 4
mlligramstandard. W asked for sanples to be taken for
entire shifts at the 2 mlligramstandard, and you gave us

an entire shift sanple with a 2.3 m|ligram standard, we
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t hi nk.

And the flexibility for the operator to be in
excess of 115 percent of the quantity specified in the plan,
and to all ow exceeding the production |evels as specified in
the plan by 32 percent. And if | read it right, it's not
until 33 percent of the production shift's exceeded that
triggers a new plan verification, which | nmay add, is at the
di scretion of the MSHA district nanager. \Were are the
gains for worker protection here?

Anot her point. Once the operator submits his
plan to the district nmanager, the district manager will give
the operator what is called a provisional plan approval to
operate under until such time as an MSHA i nspector can cone
to the mne and sanple. W have over 700 plans that wll
have to go through this process, so it's going to be a while
before they can get to all these m nes.

Then, MSHA will call the operator and tell them
the day and the tinme that they will be on the property to
sanple, which to ne, is prior notification, no matter how
you look at it. Wwy? |If the field offices have all this
col l ection of data on a mine in their districts, based on
past history of dust sanple inspections and the district
manager feels confortable giving a provisional plan approved
by tel ephone or e-mail or whatever -- you get the picture --

and it's okay to operate under this plan until MSHA can




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © O N O O »h W N B O

sanpl e, then please answer in nmy maker's nanme, why do you
have to notify the conpany you're com ng?

You tell us on one side that this is the best
thing since the creation of sliced bread, yet you don't feel
confortabl e enough to go to the m ne unannounced with the
very thing that you' ve approved. But | don't know why that
woul d be a problem because, guess what, on the date of the
verification sanmpling and the operator doesn't have in place
what he has submitted, it's no biggie, because one, he can
adjust his paraneters at that tine or two, he can nake no
adjustments. In other words, whatever it takes for the
operator to conply on that date, he is going to be all owed
to do. And it doesn't matter, because MSHA is not going to
cite the operator

MSHA's just going to let themtry it over again
until they get it right. [I'Il tell you, this type of brute
enforcenent would really scare M. Profit Coal Conpany to
shake in his shoes. And you'll have to forgive nme, but I
stole that quote fromny 11-year-old daughter when |
expl ained this part of the proposed rule to her.

Now what about the miners' participation? Do
you realize that right here in Mrgantown, West Virginia,
just across the hill, we're in a dogfight at this very
noment at Consol's Leverage Mne to have 103(f) wal k around

rights recognized for the mne fire investigation? In 1997,
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MSHA came out with sone inspection codes, for exanple, AFD
that aren't clear as to if we have wal k around rights or
not. We believe we do, but we're awaiting a nore clearly
defi ned answer by a higher authority.

The bottomline is the conpany said we don't and
MSHA' s not sure. Does anyone in this roomthink that the
operators won't chall enge our participation on this rule?
They' ve al ready stated publicly that they think we don't
have the right, and why shouldn't they challenge it? It's
mentioned in the preanble, but it's not nentioned in the
rule. This needs to be fixed before a rule is rel eased so
that there is no mstake to the so-called intent.

You need to address all the mners' activities
t he advi sory committee has recommended, such as the
verification visit, where mners and the rep should have the
same paid 103(f) wal k around rights. The mners'
participation in the interimof the operator dust sanpling
program That should be increased to provide assurances
that a credi ble and effective dust sanpling programis in
pl ace.

M ners designated as representing the mners
shoul d be afforded the opportunity to participate in al
aspects or respirable dust sanpling for conpliance at the
m ne wi thout |oss of pay, as provided by the section 103(f)

in the Federal Mne Act. Mners reps should al so have the
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right to participate in dust sanpling activities that wll
be carried out by the enployer for verification of dust
control plans at no |l oss of pay. Mners reps should al so
have the right to participate in activities involving any
handl i ng of continuous dust nonitoring devices or extraction
of data for continuous dust nonitoring devices w thout |oss
of pay. W need to bring that back.

The point that was raised by the advisory
conmttee where mners reps should receive training and
certification. That's not been brought up today. To
conduct the respirable dust sanpling paid by the enpl oyer
m ners reps should be afforded the opportunity to do that
wi thout loss of pay. | sat in the back early on, so I'm not
sure if M. N chols or M. Schell have addressed all these
points that | brought up, so I'mbeing repetitive on sone of
t he things, please forgive ne.

A question that conmes to mnd is that sonebody
had said, if it's in the preanble, that's what the entire

inmplied intent was. MSHA can't wite regul ations on

t hensel ves, | heard sonebody say. But | think if you | ook
in here, you'll find several places in, or some places in
part 30 where MSHA does have regul ati ons on thensel ves. |If

"' mwong, please correct ne.
The Airstream hel net issue. |'"'m curious. I

wonder if we're trying to cross a fine |line, because it
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sounds |i ke what you're doing is you're going to mandate a
work practice. And let ne clarify what | nmean by this. |If
we have a mner that's found to be in an area where
Airstreans are required and he doesn't have that Airstream
hel ret on, will MSHA cite the plan? And if you don't, it

| eaves -- and if he does cite the plan, it | eaves that m ner
open for disciplinary action against the conpany.

Now that's a two-fold problem because m ners
sonmetimes fill in at last mnute for other mners on these
jobs. So this individual that may have been fine w thout an
Ai rstream hel net may not have been properly trained, may not
have known, because he's not the regul ar person that works
there on a day-to-day basis. There's been press
announcenents by MSHA that they are taking over conpliance
dust sanpling prograns.

Exactly where in the proposed rule is that
standard that mners can read? What |egal and finding
guarantee exists to ensure mners that MSHA will be doing
the conpliance sanpling they say they will be doing? Since
MSHA has stripped the entire conpliance dust sanpling
procedures fromthe rule, then how are m ners supposed to
know what the rules are? Wy has MSHA no rule to conduct
conpliance by nonthly sanples for the full shift? Wat is
t he production | evel required on the MSHA -- when MSHA

conducts conpliance sanples and when they conduct abatenent
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sanples. Specifically, what rule will cover that?

Part 7100 A and B and part 9100 states that m ne
operators has to keep miners' respirable dust |evel at or
below 2 milligrans and 1 mlligramout-by the working faces
for the part 90 miners. Does MSHA plan to raise those
conpliance |l evels on sanpling for mners' exposures? |If so,
exactly where can mners find that specific standard in the
proposed rule or in the preanble. The specific sections in
part 70 and 90 that was elimnated fromtitle 30 should be
re-entered into the record?

M ners no | onger have standards to rely on, and
m ners have no intention to elimnate the dust sanpling
program It's inportant to do conpliance sanpling often.

If not, the verified plan will fall off to the wayside.

As a representative of thousands of mners, |
have been asked to come before you today to ask you to go
back to the table, fix the problens that | and many of the
ot her m ners today have raised, show us where these will be
guar ant eed bl ack and white fixes, show us how this will be
funded by the governnent so that we will not |ose everything
in the end, because we all knowit's an election year.

Adm ni stration changes, all kinds of things can happen. And
truly do sonething that will end this deadly killer called
t he black lung disease. Thank you.

MR. NI CHOLS: Thank you, Dennis. | think we
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under stand your conments. Joe Main has asked for sone
additional time to further comment on the proposals, and
Joe, cone on up.

MR MAIN. | tell you, this whole dust rule's
got me about wore out folks. | don't know who el se has been
sleeping with this thing, but it's enough to drive a crazy
man crazier as the saying goes. | wanted to have an
opportunity at the end of the day just to clarify sone
issues and to let you know we'll be dealing with additional
i ssues as we go into the hearings and probably be spending
sone tine on plan verification, | would say probably in
Kent ucky, and wal ki ng t hrough that.

| think one of the difficulties that we all had,
whi ch | expressed and sone of the other mners expressed
here is that there is such a vast volume of information
contained in those proposals, that it alnost blows the human
mnd to try to sit down in the course of 30 days to read
that and figure that out. And that's been one of our
dilemmas. And as Dennis and nyself and Tom W1l son and Ji my
Lanont and Judy Wodl an our | awer and everybody el se, we've
been trying to clarify all these issues that's canme to us
fromour fol ks who have heard things in the news, who have
read parts of the proposal and, you know, haven't had a
chance to put it all together.

And | do appreciate the opportunity, Ron, that




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © O N O O »h W N B O

you guys have shown us to sit down and asked a series of a
| ot of questions to try to get focus. But nonethel ess,
everyone has to understand, there's a whole | ot of mners
out here that really don't understand this rule yet, and
that bothers me, because it really is sone very substantive
changes. And | read off real quickly. There's probably,
you know, 20 issues that's affected by this rule one way or
the other. And sonme good and sonme not so good, in our
opi ni ons.

| think, too, that MSHA should not be surprised
that there was not a great rush to go out here to support
thi s package, for a nunber of reasons. One is that there
have been issues that the m neworkers and m ners have had on
the plate for reformfor nmany, nmany years. And we've not
been bashful about those. And we went to the Carter
adm ni stration, and we went to the Reagan adm ni stration and
we went to the Bush administration and to the Cinton
adm nistration trying to get those fixed, and it was, you
know, a continual plea to fix those things.

And | only speak through the voices of the
mners. And what | try to represent is what the mners put
into ny head through visits to mnes and sitting down and
di scussing these. So sonetines an issue will get |abeled as
a union issue or a Joe Main issue. |I'mhere to tell you

there's a whole lot of issues that mners clained a stake to
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that | just speak on behalf of and for those that, you know
want to get a m sunderstandi ng of what's going on here.
These are the miners issues that we what to have on the
record before it closes. |It's just a ton of positions and
statements by the mner's that's going to reflect that. And
I think you will see that through out the hearing process.

As Dennis finished up tal king about, you know,
the inplenentation of this proposal, there is an el ection
com ng, there is people going to change, and though there's
certain people in governnent that | have conme to trust and
to respect when they say sonething's going to be done, to
the extent they have the power to do that, there's different
people | do believe that that's, you know, take it to the
bank. The problemis, nyself and nost of the folks sitting
around here over the course of the rest of a lot folks'

m ning careers, we're not going to be here, and this is al
going to be turned over for soneone else to apply and
interpret.

And to the extent that a ot of this package is
contained in policy preanble and contained in discretion of
t he agency, even in the rules thenselves, it would be wong
of me to tell ny folks that | represent that they could
trust that as being the standard, because | know better.

' ve been through some experience and Marvin and | could

share a |l ot of war stories here about a | ot of those where
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t hi ngs have changed.

And |"'mgoing to go back to 1980 when we cane
out of the sane arena, just finished up a public hearing on
comments, and the agency had announced a final rule and had
announced these prom ses that they were going to inplenent
on mner participation and devel opi ng the conti nuous
nonitor. And to this day, | stand here and those are
nonexi stent. And to this day, mners have asked ne over and
over again, Joe, when are we going to get this, when are we
going to get that? And | just keep saying, we're trying to
convi nce the governnment here about what you fol ks really
need and want to try to figure out sone way to get that
framed into people's mnd.

Because at the end of the day it's the mners
who eat the dust and the m ners who have been on that |ong
list of victins that's, | don't know, hundreds of thousand
| ong over the years that we've mned coal, and it's those
m ners that, who had their famlies affected that deserve
sone real stake in deciding howthat coal mne is going to
be run to get themout of that dust. And so worker
enmpowernent is really, it's not a rhetorical issue, it's a
real issue that we believe needs to be captured by a good
set of rules.

And | was very disappointed to see that, at

| east in what we had thought was com ng out of the advisory
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conm ttee recommendations, that those were not captured. W
were di sappointed in the fact that what we thought was |aid
out, | think a fairly decent script for the agency to nove
forward beefing up its role and then to actually take over
the m ne operator program at the very |east doing the
frequency of sampling that they were doing, but we had hoped
for nore.

And we'd al so hoped for this magic continuous
nonitor that | swear has been so elusive over the years, to
be brought in to where mners could actually see the dust
| evel s generated in the workplace, and we all cone to
realize that we may not be able to use that for a conpliance
tool that is sure a helpful tool to give, enpower those
m ners so they know what dust |evels that they're in.

And it's a powerful tool to enpower the mne
managenent fol ks at the mne to know, you know, when they're
creating and generating dust that needs to be controll ed.

"' mgoing to probably wap up tal ki ng about the continuous
nonitor, but to get back to the policy issues, after the
hearings closed, we didn't get the rules, and sone amazi ng
t hi ngs happened. There were some policy changes in this
agency where deci sions was rmade to reduce the actual dust
i nspections that MSHA was conducting at coal mnes. And I
think that was probably around "82 -- I'lIl go back and I'm

going to have that all sorted out before the record cl oses
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-- but on the heels of hearing all these mners tal k about
how bad this dust programwas and we left it in the hands of
the operators, did far |ess sanpling, the agency nade a
policy decision to reduce dust sanpling at coal m nes.

And that same policy decision that happened back
then could easily happen two or three years down the road
when soneone el se could say things are going better, we
don't need to spend all this noney sanpling the dust
environnent. And that's very troubl esone.

W' ve been there before and we do not want to
repeat that bad decision that was nade. W tal k about the
ventilation regs, | know Dennis raised those earlier, and |
remenber when we were in a big debate over bl eederless gobs,
and that was sort of |ike one |ike engineering controls for
| ongwal | s that people just sort of wanted to stay away from
in a way, but | renenber the commtnments nmade to our
organi zation and to mners that, don't worry, we're never
going to let those bl eederl ess gobs get used in a gassy
m ne.

In October of 1998, | had this petition for ny
vacation cone across ny desk, and Jeff Duncan when he was
still with us, and we said, what the heck. And it was a
petition to raise the gas levels at a longwall mne to 4
percent and using a what they called a purging process. |

don't know how many of you read that, and Marvin, you may
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have, but it never got finalized because nmuch later, in
Novenber, the m ne was closed down by a fire. And we took a
| ook at that mning plan, and | ow and behold, on a two-entry
m ning systemin this country where an operator by his
clainms in a petition had got behind on devel opnent and went
to MSHA and says, we need an approval to cut this panel off,
and the agency did that, connected over to the tailgate side
on a two-entry system and they had a bl eederl ess gob, which
the inevitable was going to happen, it kept gassing off to
the point that they now wanted a 4 percent standard instead
of the -- they were operating on sone schene that | still
never understood that they were having about 3 percent of

nmet hane | oad up on the face.

Now | went back to the assurance that | had with
the district manager, and the nessage | got is, that won't
happen again. Well, it did happen the first time, after we
were told it wouldn't happen in a situation like that. And
that's going to be revisited, | think that this |ast episode
of the WIIlow Creek explosion that happened, but it was the
same mne that all this happened at, the one that blew up
| ast week.

So, you know, what this tells us, the history
tells us that you cannot take for granted the words of folks
in the governnent, that they be well-neaning,

wel |l -intentioned, to be the way things are. And that's the
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reason that it has to be in the rule. | know m ners across
the country have conpl ai ned about trying to get sonething
done at their coal mne, but they're told by the MSHA
officials, well, if it's not black and white there, we can't
doit. And we know that. W' ve heard that. |It's been a
const ant nessage.

And under standi ng that, while we have a chance
to influence what regul ati ons cone out, we shouldn't be dunb
enough on our end to agree to standards that puts us in that
gray area that does not give us clear-cut standards. On
respiratory protection, there's been a | ot of discussion
about that, and | have been troubled for quite sone tinme and
|"ve raised this with industry and |I've raised it with the
government that | think -- set aside the discussion on
respirators for longwalls as alternative engi neering
controls. W have a serious problemw th our respiratory
protection in this country for the normal miner who is on a
section, whether it's a continuous mning section or a
| ongwal |, that we fail to have the kind of quality
respiratory protection that we really need to inpl enent
Section 202(h) of the |aw

And ny belief is what we need to do is spend a
| ot of energy building a better respiratory protection
systemthat's worker-friendly, that does work for the

m ners, that when we do go in and out of conpliance, that
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there's something there that mners can actually wear. And
that is a standard by which the protection is not mandatory.
That is a section where the standard, rather, calls for the
respiratory protection to be provided if the mner desires
touseit. And | think, as we said in the advisory
conmttee, we've got to do a nuch better education job than
what we've been doing on dust controls and using the
respiratory systens.

But we've got to give the mners sonething
that's confortable for themto wear. | mean you |l ook at a
m ner today running around where we al nost got part of them
inunifornms and suits |ike they are space people, and we
need to rethink that nodel. W don't need to be repl acing
engi neering controls. W need to be designing better
quality respiratory protection to fit within the schenme of
Section 202(h).

Wth regard to continuous nmonitors, at the 1976
convention of the mne workers in Cincinnati, Chio, for a
few of us who are still around, there was a | ot of
di scussi on about what it would take to fix the dust sanpling
program and one of the issues that canme out of that
conventi on, which rounded up being a discussion point the
' 78 hearings, was the application of a continuous dust
nonitor in coal mnes that woul d nmeasure the dust on a

constant basis and give mners a constant know edge of what
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those dust |levels were, for the obvious reason, m ners want
to know what dust they're in.

And | think they're owed that, given the tragedy
of this industry. And so began the activity to build a
conti nuous dust nmonitor, which started, | guess, actually in
the late '80s -- or inthe late '70s. The pl edge was made
by the governnent in 1980 that we're going to aggressively
pursue the devel opnent of that, and it has peaks and vall ey
over the years. It got attention again. That was one of
the main issues that was addressed at the 1991 congressi onal
hearings. There was a piece in the dust task force
recommendations to build a continuous nonitor.

And both NIOSH and MSHA, | think, began to
aggressively pursue that in the md-'90s. Wat was so
di sheartening -- and | have been involved in that process,
and | think I'"'mas fam liar as anybody is fromthe outside
about what was going on -- but as we were closing the deal,
as the saying goes, to finalize the devel opnment of a device
that had proved to operate to the point that it could
accurately reflect the dust levels, but it had failed
because the machine just wasn't hardened enough to w thstand
t he machi nery.

And | recall the neeting that we had in
Washington, D.C., and it was in February of 1999, and the

i ndustry was there, Labor was there, NIOSH was there, MSHA
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was there. And there was a whol e di scussi on about where
we're at with the testing and the status of that device.
And as the neeting conpleted, there was general consensus
anmongst all of that roomthat contracts needed to be
devel oped to go back and harden those units to finalize the
testing process. But for some reason, that has had
confusing answers since that February neeting. W later
found out that the governnent had abandoned the finalization
of the devel opnent of the continuous nonitors. And we've
heard different reasons of why that happened. W heard
different theories about where this whole thing was goi ng.
But for sonebody that's been around this debate for 20
years, | amtotally beside nyself as to why, on the very
edge of finalizing this device, that the government
abandoned the final steps. And | believe firmy that we
knew enough out of the testing of those units that it's
technologically feasible to do that. | think the government
has stated that, both N OSH and NMSHA

The fact is we just haven't got the units built
and in machines. It takes a regulation to pull that off.
And if the governnent hedges its bets and doesn't go that
final step to require regulation to inplenment it, no mner
out there will ever see that device. Mybe as a test
program sonewhere in some mne. But that continuous

noni toring aspect that we thought was going to be part of
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the finality fromthe advisory conmttee and what we've
hoped and put our trust in the government to build and get
in the mnes, we still don't have it in the year 2000.

And I'm marveled, |1'mone of these science nuts
and | watch these little robots take air neasurements on
foreign planets -- | nean planets -- out in the universe,
and | set back and say to nyself, if we can do that, we
can't finish up this dust nonitor to nonitor coal m ne dust?
| nmean there's just sonething illogical about, you know, the
whol e science of that. W're going to be submtting
docunents to the record, one of which is going to be a
letter fromboth nmyself and BCUA on positions taken with
regard to the continuous dust nmonitor. And I'Ill just read
this one excerpt that was contained in a letter to both
| abor and industry.

"The current nodel denonstrated that feasible
technol ogy exists for a continuous real tinme dust
measurenment instrunent. Further, the device was as accurate
as the current neasuring systemand was used by m ners and
supervi sors to gauge changes in dust |evels and adjusting
engi neering controls.”

That neans sonething. And it means nore than, |
t hi nk, what the proposals is giving it credit for. And yes,
we are very disappointed that we're here in the year 2000.

That was a trek we started 25 years ago, and we got to the
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edge, to the point where we're ready to deliver on that, and
it disappears, and the governnent's now saying, "sometine
down the road."

The proposals with regard to sanpling of mners
and plan verifications, | think is confusing, and I was the
first to admt, it took nme a while, and the of gracious of
Ron and a few others to, like, clear up how that process
wor ked, and we tried to pass on to our folks, but | think
there are sone things that were said here today that stil
may be left in a state of confusion in sonme fol ks' m nds,
and | think it's inportant to clarify it. | think it was
Gene Davis that asked the question about, if that
verification sanple passes that 1.71 test and that's the
first verification test, is the testing over for that MW?
And the way | read the law, it is.

And there is no other verification test, unless
three or four things happen, and | forget exactly what all
they are, but those were all discretionary decisions of the
government to decide whether there's even any verification
test to be applied. There's no magic figure there that
automatically says that you go back into plan verification
know of. And | may be wong on that.

Now, having said that, that MMJ has been, by one
test, verified to be a test that will operate to protect

that mner, with the backup being the binonthly exam nati on,
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which will only be six shifts a year out of, | think Red
rai sed 900 shifts a year to mne. And, you know, fromthe
standpoi nt of does this nmake | ogical sense to have that kind
of a systemin place that you're placing all that guarantee
on the limted dust sanpling that will take place? And that
sanmple will only be a 480-m nute sanple. It won't be a full
shift sanple, on the conpliance sanple that will be taken,
regardl ess of the length of the shift that Red's now
wor ki ng, okay?

And if you go step back and say, what was the
advi sory comm ttee, when they crafted this plan, really
t hi nking of ? What they were thinking of was a governnent
t akeover of the operator plan at the very |east having, you
know, the frequency of sanpling, which was not six nonths --
or six shifts a year, and not having one shift out-by in the
coal m nes, which is another major problemin itself that |
think it totally unacceptable to mners and to the m ne
workers. It was having a plan verification systemthat
real |y worked, backup sanpling by the operator, which we al
agreed as part of the advisory committee was still a
necessary conponent, not for conpliance sanpling but the
backup verification.

There woul d be a continuous nonitoring system
here to help fill those voids. And if you | ooked at that

whol e schenme, and what we wound up with in this rule, when I
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| ook back and say we haven't got that continuous nonitor

pi ece, we haven't got the operator backup plan verification
pi ece, we're down to six sanples, and if they nmake it

they' re gonna wai ve one verification test. And that's, |I'm
just being honest, that's just not where we thought that
this rule woul d ever wi nd up.

And | think a lot of mners, |ike | say, don't
understand that, and it's because of the conplexities of the
rule. But it's a process by which, if you step back and
say, is this package we have today worth trading it out for
what we currently have, with the changes that have been
made, and realizing in nmy own heart that this is the | ast
reformthat's going to take place in coal dust sanpling
t hroughout the rest of these miners' careers? | say the
answer is no.

And the reason we filed that [awsuit, again, was
to force out sone specific changes that mners wanted. Not
just notations in a preanble saying we're doing all these
t hi ngs, which takes care of addressing the union's issues
here. It was to get neaningful changes that m ners have
sought for many, many years. So at the end, if there was
fol ks that was di sappoi nted about what we nmay have vi ewed
about this proposal, |I think we have to | ook at the context
of what the expectations were and the hard work that was put

into this whole operation for a quarter of a century by the




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © O N O O »h W N B O

union and the mners to get there, and this is, no, this is
not the finish line that we had planned to get to.

Wth regard to the MSHA takeover, | renenber one
conversation, | think this was at the advisory committee, it
was in Lexington, and | think, Ron, you had proposed a
nmont hly schenme, if nmy nmenory's correct on -- and I'Il go
back and figure that out for clarification purposes for both
of us -- but you had said what about once a nonth, 12
sanples a year? And that was rejected by the advisory
conmttee as not being sufficient enough. | mean | think
there's a lot of history where the advisory conmttee was on
record saying no, we did not want to go in that direction.

As far as PELLs, one of the testifiers pointed
out that, you know, there was discussion about going to one
mlligram and | know there's this proposal that's been
hangi ng out there for three years that calls for a
1-m | ligram standard.

This is the direction of which the advisory
comm ttee had sought to go. The advisory conmittee had
addressed this issue very clearly about adjusting the PELL
upwards for this, and I forget what the magic words is we
called this, but, uncertainty, okay? And the advisory
conmttee said no. And basically what they said, two is
two, one is one, and we shoul d be doing that.

And | think fromthe mners' standpoint, it
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makes all the sense in the world that we should not be
passi ng two, that we should not be passing one, and that we
shoul d be ratcheting that backwards as opposed to upwards.
And one way to ratchet it backwards is to listen to what the
m ners had to say, sanples always for the full shift. Use
that to determ ne what our full measurenent is, and thereby,
you'l | get sonme automatic readjustnments downward with people
t hat have greater exposure.

So many nore things I'll address at sone of the
ot her hearing com ng up, but | just wanted to give you a
good, you know, understanding of what this is all about.
This is not that we're upset with any individual or thing,
this is real policy here that's about to be made that
affects these mners for the rest of their life, and there's
real issues that mners have put on the table that they have
expected the government to do on their behalf. And this is,
like I say, the third trip. | nmean we're wearing oursel ves
out tal king about it.

And we do envision the days that we'll have the
4B4s back agai n meki ng policy decisions, cutting inspection
down to one or two sanples a year. |It's happened before and
it'Il happen again. Wth that, 1'll be presenting a | ot
nore docunments in the record and be providing some nore
i nformation throughout the hearing process.

MR NI CHOLS: Gkay. Thank you, Joe. That's the
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| ast of the people we had signed up to nmake presentations,
but | believe there's sone people that canme in after |unch
maybe to just talk about the plan verification rules. |If
that's the case, then if you would sign up, or anybody el se
that wants to make any conments on these two proposals,
we'll be glad to take those. Let's take a break until, say,
1: 40 and cone back and see if there are those that want to
make presentations.

(There was a brief recess.)

MR MYER M. Chairman, nmy nanme's Fred Myer. |
feel honored to be here to talk to you all. |[|'ve spent 47
years on the ground working for Consolidation Coal Conpany.
Most of ny generation has either had black |ung or got
killed in the coal mne. W are here today to ask you to
hel p us because you're going to nake recommendati ons to
ot her people, and we're asking to help us with these
reconmendations. Black lung is a serious disease to have.
The reason | know that is sone of friends have had bl ack
lung, and they're not here to be able to talk to you all.

Whenever you go, whenever you get the
opportunity, there's a CGeneral Hospital over here, there's a
Ruby Hospital over here. You need to go and just visit and
see these people with these black Iung problens. It's not
very funny. |It's serious.

And you' ve got a thing going on here for 31
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years, we've been naking appeals to you all. It seens like
we' re knocking on the wall but we're not getting through.
It's -- the ball is in your hands, because whenever you

| eave this commttee, you're going to make reconmendati ons
that we're going to have to abide by . For 31 years, we've
been abiding by it, we've been doing what's right, and we've
been abiding by the law, but nowit's tinme for you all to
help us a little bit.

The coal m ners have a saying, the squeaky whee
gets the grease. You got the squeaky wheel out here in the
audi ence appealing to you all to help us. Joe Main has nmade
his plea tinme and tinme again. Dennis O Dell has nmade his
pl ea. But we need your help. It's time for the governnent
to take a stand. We're not in Poland. W're not in Russia.
W're in the United States. |If we can't control this
problem who in the nane of God can?

The Bi bl e says, we have not because we ask not.
Today, we are asking. W' re not demanding nothing. W're
asking and we're pleading for your help. And I want to take
this opportunity to say thank you for allowing ne to talk.

MR. NI CHOLS: Thank you, Fred. That's all the
peopl e we have signed up to speak. |Is there anyone el se
that would like to give testinony? Sone of us will be here
until 5:30 today and until noon tonorrow. The hearing wll

remai n open until then, until noon tonmorrow. W're going to
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take a break now until 3 o'clock, so thanks, thanks for your
partici pation.

(Whereupon, at 2:00 p.m, a recess was taken
until 3:00 p.m this sanme day.)

MR SCHELL: It's 3 o'clock, and we are
reconveni ng these public hearings on single sanple
measurenments and plan verification. |Is there anybody in
attendance that would like to address the panel at this
time? Let the record show that there was no response. W
will recess until 4 o'clock.

(Whereupon, at 3:00 p.m, a recess was taken unti
4:00 p.m this sane day.)

MR. NICHOLS: This is Marvin Nichols. W're
back on the record. |It's 4 o'clock. There's still no one
present to present testinony, so we will keep the record
open until 5 o' clock today and reopen again in the norning
at 8:30 and keep it open until noon tonorrow.

(Whereupon, at 5:00 p.m, the hearing in the
above-entitled matter was adjourned until August 8, 2000, at
8:30 a.m)
/1
/1
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